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The multiplication of books of reports has been, with 
some, a subject of lamentatiou, and with others, of positive 
censure. ' And yet, notwithstanding this lamentation and 
censure, there is no species of learned labor in the law 
which is sought after with more avidity, or which is of 
more indispensable necessity. When we enter the lawyer's 

[ . study, these works form the principal ornament of his well 

' clothed shelves. When we enter the courts of justice, they 

are found to supply the bar with the elements of polemics, 
and the bench with the component parts of legal judgment 
Indeed, such .is their importance, that a court of justice, 
with judges however learned, without a report of its adju- 
dications, is ephemeral ; its influence may be noted for the 

, day, but its value is lost to posterity. It seems, then, that 

we are constrained to conclude that, as a general proposi- 

\ tion, the objection to recording and circulating the learned 

proceedings of the bench and bar is quite unsound. This 
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oppositioD, however, sometimes assumes a more plausible 
form; the necessity is admitted, but the excess is reprobated. 
Excess, it is readily admitted, is, at all times and in all 
things, an evil, and may occur in matters which are most 
highly prized. In the varied and constantly fluctuating 
concerns of man, with which reports are connected, it is 
difficult to define what constitutes excess ; for it is a fiust 
worthy of much consideration, that as time rolls on, modes 
of human action change, and much of this recorded learning, 
indispensable in its day, becomes inapplicable, and even ob- 
solete. New supplies of living law (as it has been happily 
termed) are then required, and the learning of former ages 
oeases to be active, and becomes historical and monument- 
al only. 

Look at the "Year Books," that grand depository of the 
legal lore of oar forefathers, protected and sustained as it 
was by royal authority. This great work is,' to us, little 
more than a record of legal history, and of modes of action 
that have passed away. Look at the labors of our great 
master, Coke ; how small a part of his twelve learned books 
of reports can be considered living law at the present day I 
Look at Plowden, " FadUime Princeps^^^ among the scienti- 
fic pleaders, who, in days past, adorned the profession ; who 
reads, or finds it necessary to read, or even to cite, in the tri- 
bunals, his profound and accurate volume ? 

If time has thus removed the traces of the giants, after 
they had performed their functions in their generations, 
and has thus limited their active influence to their own pe- 
riods, or, at the most, extended it to those which immedi- 
ately followed and resembled them, there can be but little 
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doubt that the same remedy will keep at a proper level the 
labors of the present and the future, however copious or 
learned. 

This may suffice as an answer to all objections to that 
which may be denominated regular reporting. Gases at 
Nisi PriuSf however, may be considered by some as not en- 
titled to the protection of these considerations, and that 
consequently the objection remains to their multiplication. 
It is true, as a general rule, that these reports do not reach 
the dignity of precedents ; nevertheless, the honor they 
have often received, added to theiV vivid and highly dra- 
matic character, has led to their extensive introduction in 
that country to whose wisdom, in the law, we most justly 
defer. A few commendatory notices, from great legal 
minds, may suffice as an apology, at least, for the publica- 
tion of an improved and enlarged edition of the only work 
of the kind which has been attempted in the United States. 

Lord KenyoD, speaking of a decision of Lord Chief Jus* 
tice Holt, made by him at Nisi Prtas, and cited by learned 
counsel at the bar, remarked " that though only a nisipri' 
vs case, and that not an absolute decision, yet it was the 
opinion of a judge whose name gives a sanction to every- 
thing he said." In his further consideration of the case 
before him, he ranked that opinion with one of Lord 
Mansfield's given under all the ceremonies of a judgment 
in banco. Botch v. Edie, 6 D. & E. 428. 

Abbott, C. J., having ^occasion, when the judges were 
delivering their opinion " senafem," to consider and apply 
three nm priua opinions of Lord Ellenborough, observed, 
''these cases were decisions at nisi priits-; but they were 
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the decisions of a very learned judge ; they were capable 
of revision, and they were not afterwards questioned. 
LoLughin v. Pointer^ 5 B. & C. 447. 

The importance of a nisi prius case, when acquiesced in 
by learned counsel, is thus stated by Graham, B., who 
grounded his opinion upon a case of that character, "con- 
sidering what able men were counsel upon that occasion, 
it is not to be supposed for a moment, that if that decision 
could have been questioned, it would not have been carried 
further. But all the world acquiesced in it ; the parties 
and their counsel acquiesced in it, and the conduct of the 
parties is a great matter in these mercantile transactions. 
They see, and know, and understand the language of the 
royal exchange and the course of commercial dealing, and 
they would, therefore, if that decision could have been queS" 
tioned, have carried it further." 1 M'Clel. k Young, 181# 

Mansfield, C. J., gives a strong tribute of applause to an 
entire series of nisi prius reports, showing to what degree 
of accuracy such opinions may reach. Speaking of Lord 
Campbell's Beport, of Lord Ellenborough's Nisi Prius 
Opinions, " it is utterly impossible (he says) for any judge, 
whatever his learning and abilities may be, to decide at 
once rightly upon every point which comes before him at 
nisi, prius. And whoever looks through Campbell's Nisi 
Prius Bcports, will be greatly surprised to see, among such 
an immense number of questions, many of them of the 
most important kind which came before that noble and 
' / learned judge : not that tho^ are mistakes, but that he is, 
in by far the most of the cases, so wonderfully right beyond 
the proportion of any other judge." 6 Taunt 194. 
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Beports which may have these qualities, from the 
learning of the judge and the bar, are surely worth pre- 
serving, and a judicious guide, whose instructions have 
spread widely among the junior members of the bar of 
England and America, advises the student strenuously to 
procure and study the Nisi Pritis Reports of Moody and 
Bobinson on account of the brevity and accuracy with 
which the decisions are given, and the useful notes sub* 
joined to those cases, which are of superior interest' and 
importance. Warren's Law Studies, 548. 

In addition to all these commendations, when it is con- 
sidered also that in very many instances the conduct of the 
cause is made to appear in these reports in its natural pro- 
gress, and that this important feature is often shut out from 
the more solemn report, it would seem that the reasons 
for the cultivation of this species of learning are not infe- 
rior to those already stated, in &vor of what may be term* 
ed the more legitimate report 

The cases in this volume have either enjoyed the direct 
sanction of the courts, or have been cited with approba- 
tion, or possess the authority which is derived from the ac- 
quiescence of counsel, or are sustained by careful notes^ 
and as, in addition, they also, in every instance, record the 
learned views of counsel on each side, (now most unfortu- 
nately and unwisely too generally omitted in the more 
solemn report,) it is trusted that these peculiarities will 
make them instructive to the young, and suggestive to the 
more experienced advocate. One matter of objection, per- 
haps, still remains. I am aware that an impression has 
been made on many minds that the ancient arena of *' nisi 
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priu8 " exists no longer, and that consequently its peculi- 
arities and polemics are mere matters of antiquity, and at 
the present day, not profitable practically. It is very true 
that serious changes have taken place ; that the imposing 
and easy task of obliterating venerated names and titles 
has been extensively pursued by modem reformers, and 
that superficial and unlearned persons are apt to imagine 
that, with the name, the substance has also perished. It 
has been remarked, too, and with much concern, to what an 
extent this error, this fancied facility of becoming a lawyer, 
which has its origin in our unfortunate constitution, fostered 
by an almost indiscriminate admission, derived from the same 
source, has crowded our courts of justice with uninstructed 
advocates, who have been thus cruelly deceived into posi- 
tions painfully demonstrating the poverty of their resources. 
It is very true that the name which for ages has marked 
and denoted the field of forensic renown, must no longer 
be pronounced ; that the logical science of '^ well pleading" 
is in disgrace ; that the old common law " record," with its 
unerring accuracy, has perished ; that, with it, most of those 
topics which, in former days, ministered to that accuracy 
and exercised the genius, acumen, and learning of the 
well instructed nisi prius lawyer, have given place to mat- 
ters of puerile criticism, and verbal wrangling ; that even 
the philosophy of evidence is contemned and disregarded : 
still, the restless heavings of the bench and bar indicate a 
strong anxiety to return and stand again " super anticiuas 
mas,^ And the " Ladye Common Law," (as my Lord Coke 
was pleased to call her,) stiff and uneasy in the cast off 
livery of the Court of Chancery, is looking wistfully back 
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to her ancient wardrobe. The stndent, therefore, will do 
well to drink deep at the ancient fountains, and to regard, 
with a wise forecast, every stream, however humble, flow- 
ing from those sources. 

The present work, in its first edition, was received with 
£sivor by the profession. A second edition being called 
for, the original annotations have been revised and brought 
down to the present time, and additional cases, with anno- 
tations, have been introduced, which the author trusts will 
not impair its value. 
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CUMMINGS against FiSHER. 

The protest of a promisaorj note is fio eyidence bj itself. The demaDd and 
notice must be proved, as if no protest had been made. Entries made by 
a clerk, in the notary's books, cannot be road in evidence, when such derk 
is abroad. 

Where the maker of a note is notoriously absent, in a foreign country, dili- 
gent inquiry for him need not be shown. 

When the maker of a note is abroad, and, at the time of making the note, 
had left off business, Ac., and had no office, at the time the note became 
due, at the place where it was payable, demand need not be made at his 
last place of residenca 

Where no demand has been made of the maker, on account of his absence 
abroad, the averment of presentment, ftc., in the ordinary form is sufficient 

Tlie parties, maker and indorser of a promissory note, may legally stipulate 
with each other, by parol, that there shall be no recourse over, under cer- 
tain drcumstanoes ; but an indorser is not a competent witness to prove 
this agreement 

1 



2 NEW YOBK NISI PRIUS CASES, 

GammingB y. Fisher. 

Assumpsit, on three promissory notes, made in New 
York, by Elliot Hackley in favor of the defendant, by him 
indorsed to Bichard S. Hackley, and by him to the plain- 
tiff 

Plea, the general issue. 

The plaintiff produced in evidence, a protest of one 
of the iiotes, upon the face of which it appeared, that at 
the time the note became payable, due diligence had been 
used to find the maker, Elliot Hackley, and that he was, 
at that time, resident in France. The notary's clerk, who 
had made the search for the maker, having left the city for 
foreign parts, some few days before the trial, the plaintiff 
offered in evidence the entry made by this clerk in the 
books of the notary, showing the fact of search for the 
maker, and notice to the indorser, the defendant. 

Van Ness, J. This testimony is altogether inadmissible. 
The protest of a promissory note is no evidence by itself.(l) 



(1) The BolemDity of a protest is unnecessary in the case of a promissory 
note or an inland bill of exchange. Kydd on Bills, 142 ; 6 Mod. 80 ; Union 
Bank ▼. Byde^ 6 Wheat 72 ; Nichols v.* Wehh, 8 Wheat 326. And conse- 
quently, in those cases, a protest, if made, is no evidence of the facts con- 
tained in it, and the plaintiff is bound to prove presentment aliunde. The 
protest, however, is essential to a recovery on a foreign bill of exchange, 
against the drawer or indorser on the default of the drawee, and must always 
be alleged in the pleadings. Eydd on Bills, 142 ; Chitty on Bills, 240. If 
omitted, the defect must be taken advantage of by special demurrer. Doug. 
634, n. 144. 

In an action on a foreign bill of exchange, the production of the protest 
is sufficient proof of the averment of presentment and protest The earliest 
reported case, on this point, is an anonymous decision of Lord C. J. Holt, 12 
Mod. 346. In that case it was insisted that the plaintiff should prove the 
instrument of protest, or at least give some account how he came by it ; but 
Holt ruled it^to be unnecessary, for that (he said) would destroy commerce 
and transactious of this nature. This decision has been constantly observed 
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Cummmgs v. Fisher. 

The demand on the maker, and notice to the indorser, must 
be proved, as if no protest had been made. The entries 
made in the notary's register by the absent clerk, who per- 
formed the services, cannot be received as evidence of those 
fact8.(2) 

in practice. Bailej on Bills, 119 ; McKinnon Philos. of Er., 36 ; Chittj on 
Bills, 490. 

This rule, however, is applicable only to foreign bills, protested abroad. 
Thus, in the case of Chesmer v. Noyes^ (4 Camp. 129,) which was an action 
on a foreign bill of exchange, drawn at St Croix upon a person at Bristol, 
it became material in the course of the trial, to show that the bill had been 
presented for payment. For this purpo.(^e the plaintiff^s counsel offered as 
evidence, a notarial protest under seal, stating the fact of the presentment^ 
in the usual form ; and contended that, by the usage of merchants, a protest 
under a notary's seal is evidence of the dishonor of foreign bills of exchange 
— ^Lord Ellenborough. The protest may be sufficient to prove a presentment^ 
which took place in a foreign country, but I am quite clear, that the present- 
ment of a foreign bill in England, must be proved in the same manner as if 
it were an inland bill, or a promissory note. 

(2) In the case of Cooper and Ifarsden, (1 Esp. Gas. N. P. 1,) the entries 
made by a clerk who was abroad at the time of the trial, were offered in evi- 
dence, upon proof of his hand- writing, on the ground that the case was analo- 
gous to that of a witness to a deed or other instrument But Lord Kenyon 
oyermled the testimony, and observed, that the rule of evidence was clear, 
that entries in the books of bankers or persons keeping books, respecting 
tfaeir trade or business, could only be proved by the clerks who made the 
entries, inasmuch as they might give some material evidence independent of 
the entiy. If a derk is abroad, a commission ought to be issued to exam- 
ine him. If he is dead, evidence that the entries are in his hand-writing, 
may be received in certain oases, and under certain ciroomstances ; but such 
evidence can never be conclusive. Lord Holt, however, seems to have eiw 
iertained a different opinion. In the case of Pitman v. Madoo^ (1 Lord Ray- 
mond, 732, Salk. 690 ; Holt, 298) the plaintiff produced in evidence his shop 
book, written by one of his servants, who was dead, and upon proof of the 
death of the servant, and that he used to make such entries of debt| it was 
allowed, by Holt, C. J., to be good evidence, without proof of the deliveiy oc 
the goods. This decision may possibly be supported by the statute, (7 Jac 
1, ch. 12.) which enacts that a tradesman's shop book shall not be evidence 
after a year. And from the language of the report^ this decision seems to 
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The same clerk had made the same inquiry for the maker 
at the time the second note became payable, but notice to 
the indorser had been given by another clerk, who testified 
to the fact. The plaintiff then proved, that at the time 
this note became due, the maker's absence from the city 



have been made with reference to that statute. Without the aid of that 
statute, it certainly would not be correct Buller places it entirely on that 
ground. BulL 282. In this state, where that statute does not exist, the de- 
cision of Lord. Holt cannot be considered as law. Certain entries made by a 
deceased clerk are, however, admissible as i^nma/ocK evidence tx necessitaiey 
on proof of the band-writing of such clerk, his usual course of doing busi- 
ness, and his general punctuality : such as entries of the delivery of notices, 
or transmission of letters ; but it is presumed they never can be received as 
evidence of contracts made. 

Thus, in Fritt etaly. Fairdough et al, (3 Camp. 306,) which was an action 
for not accounting for goods, sent out by the plaintiff from London, to be 
sold on commission, by the defendant, in the West Indies, a notice was 
served on the defendant, to produce all letters written by the plaintiff, and as 
letters were given in evidence, written by the defendant, to the p]aintii!| ac- 
knowledging the receipt of a letter from the plaintifl^ dated 18th December. 
1807. This letter, which was alleged to contain a copy of the invoice of the 
goods, together with the directions for selling them, being called for, was not 
produced. The plaintiff then proposed to give secondary evidence of its 
contents, and, with this view, called one of his clerks, who swore, that when 
this letter was written, and a considerable time before and after, one Forbes 
was entering clerk in their house, that the constant course of business was 
for the senior partner to write all the letters, which were then handed over 
to Forbes, who copied them in the letter-book, and, immediately ftfter, sent 
them off by the post The witness had frequently compared the copies so 
token, with the originals, and always found them correct In the book 
which was produced, there appeared, entered in the band-writing of Forbes, 
what professed to be a copy of a letter, from the plaintiff to the defendant, 
dated 13th December, 1801 ; the witness never saw the original, but ho bad 
no doubt, from the course of business, that an original letter of the same 
tenor, with the copy, had been written by the senior partner of the house, 
and regularly forwarded to the defendant the day it bore date. The question 
was, whether the entry in the letter book, in the hand-writing of Forbes, 
could under these circumstances be read, to prove the contents of the letter. ' 
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and residence in France, were notx)rious ; and contended, 
that under such circumstances, no demand on the maker, 
nor search for him was requisite ; Knd that it was sufficient 
to give notice at once to the indorser. 



Lord EUenborough : — The rales of eyidence must expand, according to the 
exigencies of societ/. I remember the innovation of receiving evidence of 
the band-writing of attesting witnesses abroad, to prove the execution of 
deeds. This entry, I think, is reasonable evidence, to prove the contents of 
the letter of the 18th December, 1807, which the defendants acknowledged 
they received, and which they do not produce on a notice for that purpose. 
We know, that it is the habit of merchants to keep such a book, and a witness 
has sworn that the book in question was kept with great punctuality. There- 
fore, if the entry of Forbes' hand-writing were not admitted, there would be 
no way in which the most careful merchant could prove the contents of a let- 
ter, alter the death of his entering clerk. I will, therefore, allow the entry 
to be read as prima facie evidence, and the defendant may rebut it by pro- 
ducing the original 

So, also, in the case of Hagtdom v. Reid^ (3 CSamp. .3*77,) the entry of a de- 
ceased clerk of a merchant in the letter book, stating the transmission of the 
original letter to the person to whom it was written, was received in evi- 
dence by Lord EUenborough, as proof that it was made in the usual course 
of the merchant's business. Entries made by the party, himself, in his own 
books^ in the usual course of his business, are sometimes admissible in evi- 
dence. They are admissible in England when against the interest of the 
party making them. 7 East. 290; 10 East 109; 15 East 32 ; 1 Gampb. 
367. But the general rule of the English law is to deny the admissibility of 
such entries as proof, when in lavor of the partj, even in the case of a 
regular tradesman's book 8 Johns. 212. 

The rule, however, adopted on this subject by the supreme court of this state, 
in the case of Votburgh v. Thayer^ (12 Johns. 461,) is totally variant fh>m the 
rule of the oommon law^ It is there held, that entries in books of accounti 
relating to transactions in the usual course of business, are admissible evi- 
dence under certain limitations and. restrictions. Which limitations and re- 
strictions are thus expressed : " They are not evidence m the case of a single 
charge, because there exists, in such case^ no regular dealing between the 
parties. They ought not to be admitted where there are several charges, 
unless a foundation is first laid for their admissioa by proving that the party 
had no clerk, that some of the articles charged have been delivered, that the 
bo<^ produced are the account books of the party, that he keeps lair and 
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Emmet^ for the defendant, contended that the strict rules 
of commercial law, relative to notes, ought to be observed ; 
that the rule contended for by the plaintiff, was an innova- 
tion ; that the court had frequently felt the inconvenience 



honest aocoants ; and tliis by those who have dealt and settled with him. 
Under these restrictions, from the necessity of the case, and the considera- 
tion that the party debited is shown to have reposed confidence by dealing 
with and being entrusted by the other party, they are evidence for the oon- 
sideration of the jury." See, also, on this subject, McCovi v. Le Kamp^ 2 
Wheaton, 111. 

This rule has not met with the warm approbation of the bar in this com- 
mercial community, but has, on the contrary, been watched with great jeal- 
ousy, and confined to cases of strict necessity. Hence, very little is to be 
found in our books, on this subject, since the case of Thayer v. VoahurgK 
One case preceded it, (Case v. Potter, 8 John. 212,) and LinneUv. Sutherland, 
11 Wend. 569 ; Sickles v. Mather, 20 Wend. 72 ; Coming v. Ashley, 4 Denio, 
354, and Larue v. Bowland, 7 Barb. 107, have followed it, and in some mea- 
sure restrained it I do not know that it has (with these exceptions) com- 
manded much attention. It has probably been confined, in its application, 
to the minor courts and to the humbler classes of society, which were chiefly 
in the view of the court, when it was adopted, and where the necessity 
which originated the rule would most frequently occur. 

In the less commercial states of the Union, it has met with more &vor. 
Iq some, it has been the subject of legislation ; in others, of judicial decision ; 
and the cases on this head, if collected, would form a volume. 

The curious and diligent student will find them laboriously collected, by 
Judge Cowen, in a learned note to 2 PhiL on Ev., 682, and by Professor 
6reenlea( in his valuable treatise on evidence, 1 Greenl., p. 154, 3d ed. 

The innovations of the code of procedure, by enabling the assignee of a 
chose in action to bring the suit in his own name, and use the assignor as a 
witness, have, perhaps, merged this rule in effect in its more sweeping provi- 
sions. Code of Proc., sees. Ill, 398, 399. 

The admissibility of memoranda, made by notaries or their clerks in the 
course of business, has been the subject of much discussion since the trial 
of this case. 

X. In 1819 it was held, in the supreme court of Massachusetts, that the 
book of a messenger of a bank, in which he entered memoranda of demands 
and notices for the promisers and indorsers upon notes lefl with the bank for 
collection, was, after the ieath of such messenger, safe evidence to go to the 
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resulting fixHn a relaxation of those rules ; that although 
the present case might be considered as strongly marked, jet 
others, less so, would soon be brought within the letter of 
the rule, if it should now be established. 



Jurjr on tbia pointy whether the requisite notice wm given or not WeUh r. 
Barry, 16 Mass. 384. See also Nkhoh y. OddmM^ 7 Wend. 160. 

IL In 1822, the supreme court of the state of New York, held that the 
entry of a notary, in his register, that he had made diligent search and in- 
quiry after the maker in the city of New York, where the note was dated, 
in order to demand payment, and that he could not be found, was, after the 
death of such notary, sufficient evidence of due diligence, as to the demand 
of payment; but, that an entry that he had given notice to the indorsers by 
putting it in the post-office, without stating to what place it was directed, 
was a nullity. EaUiday y. Martina, 20 John. 468 ; see also BuUer y. WriglU, 
2 Wend.- 369. 

III. In 1823, it was under consideration in the supreme oourt of the Uni- 
ted States, and it was held there in the case of NichoUs y. Wehb, that an en- 
try made by a notary, in his notarial register, in the margin of an original 
protest, that he had, on a certain day, duly notified the indorser of the non- 
payment of the note, was admissible evidence, liable, however, to be im- 
pugned by other evidence^ and to be encountered by any presumptions or 
&ctB which might diminish its credibility. NichoUs v. Webb, 8 Wheat 336* 

ly. In 1826, the subject was again before the supreme court of the state 
of New York, and it was held that the books of a deceased notary might 
be received, when the entries were made by himself; but when made by a 
clerk, who is still alive, though beyond the Jurisdiction of the courts they 
were not admissible, although such clerk could not be found on diligent in- 
quiry. Wilbuir V. Se^den, 6 Co;bv. 162. 

y. The legislature of the state of New York, since the trial of this cause, 
baa introduced some very important qualifications of the law as stated in 
these notes. 

In the revision of 1830, it is enacted that upon proof of the signature of 
the notary to the original protest of an inland bill under his seal, and, upon 
proof of such seal, it shall be presumptive evidence of the fact of any de« 
mand of acceptance or of payment, stated in such protest, in three cases. 

1. In the case of the notaiy's death. 

2. In the case of his insanity. 

3. In the case of his absence or removal, so that his personal attendanoe^ 
or his testimony, cannot be procured in any mode provided by law. 
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Van Ness, J. Where the maker is notoriously absent 
in a foreign country, there is no need of showing diligent 
inquiry for him. 

On the third note, it appeared that the notary had made 
inquiry for the maker at the Tontine cofiTee-house, and at 
the Banks, and was there informed of his residence in 
France. It also appeared, that he was an unmarried man ; 
that he had declined business some months previous to the 
date of the note, and tl^at, at the time the note became pay- 
able, he had no office in the city for the transaction of busi* 
ness. 

JEmmei, Demand ought to have been made at his last 
place of residence, where funds might have been provided. 

Van Ness, J. The evidence is sufficient. A demand, 



In DO other cases can the protest of an inland biU be evidence in any cotut 
of this state^ by this statute. 2 R. S., p. 283. 

In 1833 u flirther inroad was made on the law of evidence, on this subject, 
by the same body. It was then enacted, that, in all actions at law, the cer- 
tificate of a notary, under his hand and seal of office, of the presentment by 
him, of any promissory note or bill of exchange for acceptance or payment, 
and of any protest of such bill or note for non-acceptance or non-payment^ 
and of the service of notice thereof on any or all of the partite to such bill 
of exchange or promissory note, and specifying the mode of giving such no- 
tice, and the reputed place of residence of the party to whom the same waa 
given, and the post-office nearest thereto, shall be presumptive evidence of 
the facts contained in such certificate. Laws, 1833, a 2*71. 

It is very obvious that such a provision might open the door to much 
fraud and injustice, and might, in its effect, be unconstitutional by withdraw* 
ing an important &ct firom the proper jurisdiction of a juiy. Hence it is pro- 
vided in the same law, that this provision shall not apply to any case where 
such fact is contested. The defendant, however, is required to show his in- 
tention to controvert the fact, by annexing to his plea an affidavit denying 
the receipt of notice of non-acceptance or non-payment lb. 
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in this case, at the maker's last place of business was un* 
neces8aT7.(3) 

The defendant then contended, that the averment of a 
demand on the maker, as laid in the declaration, was not 
supported by this testimony. The averment was in the 
common form, " that the note had been presented to the 
maker for payment, who refused," &c. 

(3) I know of no cue which haa in terms gone quite as ftr as the present^ 
nor any where the circumstances were exactly similar — the rule generally 
adopted is, that if the maker or drawee cannot be found at the place where 
the note states him to reside^ and it appears that he never lived there, or has 
absconded, then the bill is to be oonsidered as dishonored ; but if he has 
only removed, it is incumbent on the holder to endeavor to find out to what 
place he has removed, and to demand payment there. Chitty on Bills, 70, 
Am. ed., 1803; BaUey on BUls, 68. If he has removed out of the realm, 
then a demand at his last place of residence is sufficient lb. In this case, 
the maker, for some time previous to the note coming to maturity, was not 
strictly domiciled and had no office for the transaction of business in the city; 
and, being notoriously abroad when the note became due, any formal demand 
would, indeed, have been idle. Livingston, J., in Stewart v. JS&n, in speak- 
of the diligence to be used to affect an indorser, observes : " We must take 
care that, while proper diligence is imposed on the holder of negotiable pa- 
per, we do not exact from him every possible exertion tliat might have been 
made. If he has done all that a diligent and prudent man could naturally 
and fairly do, under like circumstances, we should be satiiafled and not ask 
for more." The same rule of diligence must be applicable to the demand on 
the maker. 

Since the preceding note was written, the case of Anderson ▼. Drake, (14 
Johns. 117,) has been decided, which reduces the law to greater precision as 
to the duty of a holder of paper, upon the removal of the maker or drawee. 
And fh>m that case the following rules are to be gathered. 

If the note is made payable at a particular place^ a demand of payment at 
that place is sufficient to chai^ the indorser. 

If a note bears date at a particular place, and there is no place of pay- ^ 
ment specified in^the note« the place where the note bears date cannot be ' 
oonsidered as the place of payment, so as to release the holder ih)m ihe obli* * 
gaUon of seeking the residence of the maker and making a demand there, in . 
the event of liis removal. 
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Van Ness, J. It is always safest to declare according 
to the fact In the case of Stewart v. Eden, at the last 
term, this point was considered, and although it came up 
collaterally, still I feel myself so far bound by it, as not to 
overrule it at nisi prius. According to the opinion of the 
court in that case, the averment here is sufficiently proved. 
My own individual opinion, however, is certainly in favor 



When a note is not made payable at any particalar place, and the maker 
has a known and permanent residence within the state, the holder is bound 
to make a demand at such residence in order to charge the indorser. 

If the maker, however, has removed out of the state, a demand at the 
place where the note purports to have been made, is sufficient, if no place of 
payment is specified. 

In carrying the law down to this time, it must be observed that the notes 
in this case were all dated in New York, but no place of payment was spe- 
cified in them. Much inconvenience arises from*this form of commercial pa- 
per, the law requiring due diligence in the presentment The place where 
the note bears date may \i^prmaf€UM evidence of the residence of the maker; 
but when he was notoriously resident, at the time, in another, and even a 
foreign country, demand must be made there. 

The last case, on this subject, lead to a division of opinion, in the court of 
appeals. A promissory note was made, indorsed and dated in the city of 
New York ; the maker and indorser, however, were residents of Matamoras, 
in Mexico. In an action, against the indorser, it was held that where the 
maker has a known place of residence, at the time of making the note, and 
there has been no change of circumstances, however wide asunder the maker 
and holder may live, demand must be made of him, at his place of residence, 
in order to charge the indorser. That the inconvenience can only be avoided 
by fixing the place of payment in the note, or by a special indorsement, 
waiving demand. In speaking of the exceptions to the rule, it is there said, 
by Jewett, (J. J., *' It is a question of diligence, and if a demand is found to 
be impracticable, proper efforts having been made for this purpose, the in- 
dorser will be still held liable, due notice having been given to him.'' These 
exceptions are enumerated in the opinion of the court, delivered by Mr. Jus- 
tice Beardsley, in Taylor v. Snyder^ (3 Denio, 181,) and embrace cases un- 
der the following circumstances: 

1. When the maker has absconded, this will ordinarily excuse a demand, 
and notice of the f ict is sufficient to hold the indorser. 
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of the defendant, and so, in my judgment, is the whole 
current of English authorities.(4) 

The defendant then offered to prove by Richard S. Hack- 
ley, one of the indorsers of these notes, that Elliot Hack- 
ley, and Daniel Fisher, the defendant, had been in partner- 
ship, and had become insolvent ; that the plaintiff, and 
Richard S. Hackley, being the friends of Elliot Hackley and 

2. When the maker is a seftman, on a voyage, having no domicil In the 
state, the indorser is liable without a demand. AUier, if he has a domicil 

3. When the maker has no known residence or place at which the note 
can be presented for payment. 

4. When a note is made bj a resident of the state who, before it is pay- 
able, removes from the state, and resides permanently elsewhere. 

Gardner, J., who dissented from the judgment of the court, was of opinion 
that expediency and public convenience required that the necessity of a per- 
sonal demand should be confined to cases where the maker resides within 
the slates or territories of the Union. Spide v. OUmanf I Oomst 321 ; 1 Am. 
Lead. Cases, 214. 

(4) In the case of Stewart v. Eden^ (2 Gaines, 124,) the declaration was in 
the common form, stating a demand on the makers, and their refusal to pay. 
Under this averment, the plaintiff proved that the makers of the note, on 
inquiry at their store, could not be found, and that payment was thereupon 
demanded of a clerk, who said they were out of town, and had left no in- 
Btmctions to pay the note. One of the points raised by the defendant, on 
the argument of this case, was the variance between the averment and the 
proo£ This question therefore came directly before the court, and is one of 
the points expressly considered and decided by the court in pronouncing 
judgment. According to the decision in this case, a special averment, that 
the maker could not be found, is unnecessary, it is enough to aver presentment, 
and refusal in the common form, which averment will be sufficiently proved, 
by evidence of due diligence. Some of the English precedents certainly 
contain a special ifverment, " that the plaintiff at, &a, made inquiry after the 
maker, with intent to demand payment, but he was not then to be found," 
&a- 1 Wentworth, 307, ib. 312. And Mr. Wentworth, in a note to the 
precedent, (p. 307,) says it is sufficient to aver that drawee rum fuU inventuSf 
without stating that inquiry was made after him, (Carth. 509, 510;) but it is 
safest to insert it, as the books seem to vary : and in Lctson v. Piggot^ at nisi 
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Daniel Fisher, had agreed to assist them in the discharge 
of their debts ; that it was thereupon agreed between all 
the parties, that Hackley and Fisher's debts should be 
equally divided, and Elliot Hackley 's notes, with the in- 
dorsements of Fisher, E. S. Hackley, and the plaintiff 
given for the one-half; and D. Fisher's notes, with the in- 
dorsements of E. Haiikley, R S. Hackley, and the plain- 
tiff, for the other half; and that if, in the event, either R. 
S. Hackley, or the plaiutifij should be compelled to pay 
their several indorsements, they should have no recourse 
over against Fisher, or E. Hackley. 

D. B, Ogden and Sanford, for the plaintiff, objected to 
the admissibility of the testimony, 

1. Because B. S. Hackley, the witness, stood as an in- 
dorser on the papers, and his testimony would go to take 
away the remedy upon it. Whittenbury et oL v. Jackson et 
ux. executors, &c., 1 D. & E., 298; Baker v. Arnold, 1 
Gaines, 270. 

2. That the agreement offered to be proved by this tes- 
timony, was a nvdiim pactum, without consideration, and, 
therefore, void. 



pritte in 1788, it was expressly held, that, on an allegation that the bill or 
note was presented, and acceptance and payment refused, the plaintiff can- 
not give in evidence, that the drawee or maker could not bo found. Baily, 
110. Livingston, J., however, in the case of Stewart v. Eden^ remarks, that 
the precedents generally contain the averment of presentment and refusal, 
and if, in some, the whole matter intended to be insisted on as evidence of 
demand is set forth, it only proves that either form is good. And as to the 
case of Leeson v. Piggot^ he says, this is but a nisi prius decision, on which 
it would be capricious to alter a practice of declaring whiph has been pretty 
uniformly followed since the introduction into general use of bills of exchange 
and promissoiy notes. Grtemoay^ et al v. Hindley, eidLj4 Camp. 62 ; Brum 
V. AstoTj post, 133; BoweSy etalv, Botoe, 5 Taunt 30. 
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8. That this testimony went to show a parol agreement 
to pay the debt of another, 

Emmet^ for the defendant, contended, as to the first point, 
ihat the rule, that no man is to be admitted to invididate 
his own paper, applies only to cases of turpitude, where 
the witness attempts to show, that the instrument was ille- 
gal and void, ab inilio, Peake's Ni. Pri. Cases, 6; Jordairie 
V. Lashbrook, 7 T. R., 601. The testimony now offered, 
merely shows matter of compact ; and, therefore, the in- 
dorser ought to be received to state it 

As to the second and third points, raised by the plain- 
tiff's counsel, it was contended that the facta offered to be 
proved by the witness, would be sufficient evidence of a 
waiver of the defendant's liability by the plaintiff, and this 
waiver, being made by parol, before breach, was sufficient 
Chitty on Bills, 88. 

VajN" Ness, J. This case comes within the expressions 
used by the court in Arnold v. Baker, although, perhaps, 
it may not be within the general policy of that case. I 
must, therefore, decide that Richard S. Hackley is not a 
competent witness.(5) Upon the other points, as to the 

(6) The evidence, offered in this case, went to inyalidate the instrament 
as to its ordinary legal operation, by showing that, although the defendant 
had indorsed tlie note, he was not liable to the plaintiff as such indorser. 
An indorser was not a competent witness to prove the defence within tho 
broad rule laid down in WaUon y. Sfidly, (1 Burnf. and East. 300,) and 
Adopted in Winton v. Saidler^ 3 Johns. Cases, 185 ; and in Baker y. Arnold^ 
1 Cainea, 120. This rule is not confined to cases of turpitude merely, but is 
general, that no party, who has signed a paper, shall ever be permitted to 
give testimony to invalidate that instrument which he hath so signed. This 
rule, however, has been exploded in England, in the case of Jordaine y. 
Lashbrook^ (7 Dumf. and East. 601,) in which the case of Watton v. Shdly is 
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admissibility of the facts themselves, I have no doubt The 
parties, at the time they consummated the contract, might 
well regulate, by parol, their respective liabilities. If the 
defendant can show this agreement by other testimony, it 
will be decisive. 

, The defendant failed to do so, and the plaintiff had a 
verdict on two of the notes. 

Sanford and D. JR. Ogden^ for the plainti£ 

Emmet^ for the defendant. 

overruled. In the caae of Winion v. SaicBaTf and Baker y. Arnold, the m* 
preme court adhered to the rule in WaUon v. Sftdly^ and rejected the case 
ofJardame v. Laahbrook, A distinction, however, must be noted under this 
rule, between showing a note legally discharged, and destroying its original 
legal effect. A party to a note is an admissible witness for the first purpose^ 
as to show it paid, Ac.. {Charington v. MUner^ Peake, N. P., 6, and Phetheon 
V. Whitmore^ ib. 40 ; Humphrey v. Moxon^ Peake, 62 ; WoodhvU v. Holma^ 
10 Johns, 231 ; Skelding v. Warner^ 15 Johns. 270,) but not for the second. 

In 1825, the supreme court ovnrruled the case of Baker v. Arnold, and 
adopted the opinion of Lord Kenyon, m Jordaine v. Lashbrook, in opposition 
to that of Lord Mansfield, in Winton v. Saidler, to which that court had be- 
fore conformed. The rule, therefore, now is, that a party to negotiable pa* 
per, 19 a competent witness to prove illegality in its formation. If there is 
any turpitude in the transaction, it affords an objection to his credibility with 
the jury. 1 Greenleaf on Ev., sec 384 ; Stafford v. Rice, 5 Cow. 23 ; WB- 
Uams V. WaJbridge, 3 Wendell, 415. 

The Code of Procedure declares that no person, offered as a witness, shall 
be excluded by reason of his interest in the event of the action. Se& 398^ 
And the same rule has been introduced into the law of England, by statute. 
3 A4 W. 4, ch. 43, sec. 26; and 6 & 7 Vic, ch. 35, sec 1. The wisdom of 
this very great innovation remains to be proved. The rule may be safe 
enough in the hands of an intelligent judge, accustomed to weigh evidenoe 
and detect perversions of truth ; but, when intrusted to a mixed jury, it may 
be otherwise. Whether the proviso in the Enirlish statute, and the reserva- 
tions in our own, have sufficiently guarded this rule, remains to be seen. 
See the matter fVilly discussed, by Hand, J., in Fikh, et al. v. BaieSj 11 Barb. 
471 ; Vide etiam, Montgomery County Bank v. Marshy ib. 646. 
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Welden et al. against Buck et d. 

After a witness has been examined on his voir diire^ his interest cannot be 

proved by witnesses. 
The 20 per cent damages cover all ezpenseSi &e. 

Assumpsit on a foreign bill of exchange, drawn in St* 
Kitts, in the West Indies, by one Eobinson, on Weeswick 
& Allman, of Lancaster, England, in favor of Freeman, 
and indorsed by defendants. The bill was protested for 
non-acceptance, and the declaration was on the protest for 
non-acceptance. 

Plea, general issue. 

A witness was offered to prove the hand-writing of the 
drawer, and on l^is voir dire swore, that he was not inter- 
ested in the event of .the suit. The defendants then offered 
to produce certain letters, written by the witness, in which 
he spoke of the claim in this cause, as being his claim. 

Van Ness, J. You have chosen to rest on the oath of 
the witness, as to his being interested, and you must now 
abide by it.(l) 

1) A witness is said to be examined npon a voir dire^ when he is sworn 
and examined, whether he be not a party interested in the cause, as well as 
the person for whom lie is a witness. Termea De la lej, 681. That this in- 
terest may be established, either by proof or by the examination of the wit- 
ness on his voir cUrCj at the election of the party, is an ancient and well set- 
tled rule. The law gives the party his election to prove a person offered as 
a witness, interested, two ways; viz. either by bringing other evidence to 
prove it^ or else by swearing the person, himself, upon a voir diri; but) 
though he may do either, he cannot have recourse to both. Parker, C. J., 
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The bill of exchange having been returned protested, 
the plaintiffs claimed one-fourth per cent, over and above 
the 20 per cent, damages as broker's commissions, accord- 
ing to the usage at London. 

Van Ness, J. The 20 per cent damages cover all inci- 
dental expenses. 

The plaintiflfe took a verdict, subject to the two follow- 
ing points reserved. 

1. Whether, on a mere protest for non-acceptance, the 
20 per cent damages can be recovered without a protest for 
non-payment. 

2, Whether the plaintiffs are entitled to interest on the 
20 per cent, damages from the arrival of the protested 
bill.(2) 

Cb&fen, for the plaintiffs. 

Hoffman^ for the defendants. 

^ueen y. Mwoot^ 10 Mod. 193. If you examine on vovr dir^, you cannot af- 
terwards prove the party interested. Downing v. Tbwnsmd^ Ambler, 693 ; 
vide Hays v. BuUera, notes to Co. Lit Lib. 2, oh. 12, sec. 235 ; N. 287 ; 1 
Trial per pais, 206 ; et vide post^ Ihnning and Broum v. Myers and Lmng- 
ston^ 47 ; see also next case. 

(2) This case was argued at bar, on the points reserved, in February Term, 
1809, (4 Johns. 144,) and the court decided, that the holders had a right to 
commence a suit immediately, upon the protest for non-acceptance, and were 
not bound to present for payment after such protest. That their right of ac- 
tion being thus complete and perfect, when they commonced this suit, and 
the bill having been remitted in the usual course of business, it followed, as 
a necessary consequence, that they were entitled to recover the damnges 
with the usual interest. VideeUam, Mason and Smedes v. lyankUn, 3 Johns. 
204.' A difficulty has arisen as to the computation of these damages on ac- 
count of the fluctuation of exchange. In the case of Hendricks v. Frankliny 
(4 Johns. 119,) the plaintiff claimed the principal and interest with the 20 
per cent damages, and also 2 per cent as the difference of exchange, be* 
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tweeu the timd of negotiating the hill, and the notice of non-payment The 
coartt however, held that the 20 per cent was in lieu of all damages, and 
that the claim for the difference in the price of the bills, could not be sup- 
ported. In the case of Graves r. Dash, in the court of errors, (1 2 Johns. 17,) 
this decision, as to the difference of exchange, was reversed. In that case 
the bill had been purchased below par, and on the return of the bill and 
protest) and at the time of notice to defendant, the rate of exchange was 15 
per cent, below par. Damage^^ however, had been awarded in the sapreme 
court, at the par of exchange, in conformi^ with the case of Bendrieka v. 
F)rankUn. This judgment was reversed in the court of errors^ and the rate 
of exchange, at the time of the return, adopted as the true rul& It is to be 
regretted that^ upon so important a point, the reasons of the senators do not 
appear in the report 

For the purpose of introducing certainty in commercial operations, on the 
subject of damages on protested bills, statutes have been passed in many of 
the states regulating the per centage to be allowed, to 1819 the legislature 
of the state of New York enacted : — 

1. That on bills drawn or negotiated, within this state, on any person in 
the states of Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
Connecticut, New Jersey, Pennsylvania, Ohio, Delaware, Maryland, Virginia, 
and the district of Columbia, the rate of damages to be allowed on the pro- 
test, for non-payment, should be three per cent on the principal sum speci- 
fied in such bill 

2. If drawn upon any person in the states of North Carolina, South Caro- 
lina, Georgia, Kentucky, or Tennessee, five per cent upon the principal sum 
spedfled in such bill 

3. If drawn upon any person in any other state or territory of the United 
States, or any place on or adjacent to this continent, and north of the equa- 
tor, or in any British or other foreign possessions in the West Indies, or else- 
where in the western Atlantic Ooean, ten per cent on the principal sum spe- 
cified i« such bill. 

• i. If drawn on any person, in any part or place, in Europe, ten per cent 
u|>on the principal specified in such bill 

And by the same statute it is expressly provided that such damages shall 
be in lieu of interest, charges of protest, and all other charges incurred pre- 
vious to and at the time of giving notice of non-pajment The holder, how- 
ever, is entitled to interest upon the aggregate amount of the principal sum 
in the bill, and the damage thereon, from the time of notice of protest and 
demand of payment Laws 1819, p. 34. 

This statute, being confined to' damages upon protests for non-payment| 
was extended, in 1828, to protests for non-aooeptanoe. Laws 1828, p. 26. 
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Main against Newson. 

A m«re naked trostee, without interest, ia a competent witnesa. 

Where a debtor haa aaaigned bis property to A. for hia benefit, and for 4he 

benefit of hia other creditors, A. may execute a release to the debtor, of 

all hia interest in the fund, and thua beoome a competent witness. 
A witness' liability, for the costs of a suit, must be proved otherwise than 

by his own confessions, in order to render him incompetent 
Where a mere ofier haa been made to prove a witness interested, he may 

still be examined on his voir dire, where the testimony offered haa been 

ovexToled. 

Assumpsit, for money paid, &a 
Plea, non-assumpsit. 

The defendant produced a receipt in full, signed by the 
plaintiff's agent. 

The plaintiff thereupon offered the agent as a witness, 
to prove a mistake in the giving of the receipt He was 
objected to by the defendant, on the ground of interest ; to 
prove which the defendant showed that the plaintiff, be- 
ing in insolvent circumstances, had assigned all his property 
to the witness, for the benefit of his creditors. 

Van Ness, J. He is a mere naked trustee without in- 
terest ; and such trustee has never been deemed an incom- 
petent witne8S.(l) 



(1) When the interest is strictly formal, and the witness cannot be bene- 
fitted or injured by the event of the cause, he is competent Thus, a guar- 
dian, in socage, may be examined on behalf of hia ward in an action brought 
by him. Gilbert, 123. A grantee, when he appears to be a mere trustee, ia 
a good witness to prove the execution of the deed to himselE Ooss v. 2Va- 
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The defendant then proved, that the witness was also a 
creditor of the plaintiflF, and, therefore, a trustee with * 
interest, and, consequently, inadmissible. The witness then 
agreed to release all his interest in the fund, and by the di- 
rection of the court, the release was executed to the plain- 
tiff himsel£(2) 



«ey, 1 P. W., 290; OoodHUe ▼. Wdfordf Douglass, 140. So an executor who 
has DO interest in the surplus, being a mere trustee, may be a witness. Anm. 
1 Mod., 107 ; Peake L. E., 166; Beitison et al v. Bromley, 12 East 260. If 
he is a party to the record, it would be otherwise, because he would be in- 
terested in the costs. Man v. Ward, 2 Atk. 229 ; Phillips' Law of Ev. 61 
A trustee may be a witness without releasing. EoU v. TyrreLf 1 Bamardi 
12 ; cited by Lord Mansfield, in Low v. JoUiffCy 1 Bl 365. A devisee, in 
trust, may bo a witness, aaid to have been so decided at bar. Per WUmo^ 
J., Low y. JoUiffe, 1 Bl. 365 ; vide etiam Eeath v. EaU, 4 Taunt. 326. 

As all sealed mstruments take effect from delivery, there is sometimes an 
embarrassment on this head, in the course of a trial, on account of the ua- 
wiUingnesB of a party to receive such release, or tiie absence of the proper 
person to whom it ought to be delivered. In all such cases it will be suffi- 
cient to file it with the clerk in court MaUkew$ v. Marchantj 3 Dev. ft Batt 
40 ; Brxnon v. Brown, 5 Alab. 608. 

In the state of New York, interest no longer excludes a witness. Code 
Proc. sec. 398. 

Consequently, in this state, all the learning in the books, in relation to in- 
terest and its discharge, has lost its value. How far any degree of interest 
may affect the credibility of a witness, is^ here, a proper matter to be ad- 
dressed to the jury. 

(2) Perhaps a release to the eeatui que tntats, would have been more cor- 
rect in this case, the plaintiff having assigned the whole fund to the witness 
for the benefit of his creditors, and these assignments being usually accom- 
panied with a release to the debtor. If this mode of release had been adopted, 
a difficulty might have arisen as to the delivery, the creditors not being pre- 
sent to receive the release; in such a case it is presumed that tlie filing of the 
release in conrt would be sufficient Every objection of interest proceeds on 
the presumption that it may bias the mind of the witness, but this presump- 
tion is taken away by proof of his having done all in his power to get rid of 
the interest GoodHOe v. Welford, Doug. 141 ; PhUlips' Law of Ev. 99. 
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He was again objected to, on the ground of his being 
liable for the costs of this action, as it was brought in the 
name of the plaintiff, under the direction of the witness, 
for the benefit of the fund of which he was assignee. To 
prove this fact, the defendant ofiFered to give in evidence, 
the confessions of the witness. 

. Van Ness, J. They cannot be received : witnesses 
might, in this manner, constantly disqualify themselves. 
This testimony might be admissible on an application for 
an attachment against the witness for costs. But here, the 
interest of a third person is concerned.(3) 

The defendant then prayed that the witness might be 
put upon his voir dire, as to the last objection relative to his 
responsibility for the costs. This was objected to by the 
plaintiff on the ground that the defendant had already 
elected to prove the witness's interest by testimony. 

Vak Ness, J. The interest of a witness may be proved 
either by the testimony of third persons, or by the witness's 
own oath voir dire; and when a party elects the one, he 
cannot afterwards resort to the other. Here, however, to 

(3) It is a well eatablisbed rale, in the law of eyidence, " that when a per- 
son makes himself a partj in interest, after a plaintiff or defendant has an 
interest in his testlmonj, he may not, by this, deprive the plaintiff or defend- 
ant of the benefit of his testimony/' A witness, therefore, cannot disqualify 
himself by laying a wager on the event of the cause. Barlow y. Vowel, Skin. 
586 ; Beo^ y. Ibz, 1 Str. 652. Kor from parity of reason could his mere con- 
fession, as in this case, make him incompetent. But these facts might, in 
both cases, go to his credit 1 Str. 652. This rule of evidence is an excep- 
tion to the general rule of law, but it is founded on the true principles of 
justice, for otherwise it would always be in the power of witnesses, and of- 
tentimes in that of the adverse party himself, to deprive the person wanting 
bis testimony of the benefit of it Peake Ev. 158. 
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prove his interest, on account of his liability for costs, there 
has been only a mere oflfer to proceed by testimony, which 
has been overruled. The party, therefore, cannot be said 
to have elected. Let him be sworn on his voir dire. 

In the further progress of this cause it appeared, that it 
had been agreed between the plaintiff and the defendant, 
that the plaintiff should effect an insurance on a certain 
vessel of the defendant's, to the extent of his claim, and 
that if she should be lost, and a recovery had against the 
underwriters, he should look to that fund for payment. 
The vessel was lost, a recovery had, and the money in the 
hands of the plaintiff's agent, to whom the defendant con- 
tended, the plaintiff was bound to look for payment 

Yak Ness, J. I consider the agreement as creating a 
mere lien on the fund, and by no means a relinquishment 
of the defendant's personal responsibility; it is a collateral 
security only. 

If the plaintiff had elected to proceed against the agent, 
the money in his hands would have been so much money 
had and received for the use of the plaintiff But, since the 
plaintiff has elected to proceed against the defendant, that 
money, in the event of a recovery here by the plaintiff, 
will be so much money had and received by the agent, for 
the use of the defendant. 

The plaintiff then produced a written agreement, to the 
effect above mentioned, in which the defendant promised 
to pay in the event of a failure of recovery from the un- 
derwriters. The plaintiff thereupon took a verdict, subject 
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to the opinion of the court on the construction and opera* 
tion of the instrament.(4) 

Baidwin^ for tbe plaintiff! 

& Jones^ for the defendant 



Hapf against The Mabine Insurance Company. 

Preliminaiy prooft^ under survey clause oa a policy of insurance. 

Assumpsit, on a policy of insurance on the schooner 
Lucy. The policy contained the following clause, " That 
if the vesseJ, upon a regular survey, should be declared un- 
seaworthy, by reason of her being unsound or rotten, or in- 
capable of prosecuting her voyage on account of her being 
unsound or rotten, then the assurer should not be bound, 
&c." The vessel, after encountering heavy weather, was 
condemned at one of her intermediate ports as unseaworthy, 
and thereupon abandoned by plaintiff. 

« 

To show that preliminary pxoof of loss had been duly 
made to the defendants, the plaintiff offered a witness who 
testified, that he went with the plaintiff* to the office of the 
Insurance Company, and saw him deliver the abandonment 

(4) This case came before the court in May term, 1808. The defendant 
not being prepared with his points, according to the rules of courts Judgment 
passed against blm, ut semUe, 3 Johns. Rep. 642. 
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and certain other papers, (whose contents were unknown 
to the witness,) to a person in the ofEice; that he called 
there again with the plaintiff, about one month after, and 
went with him into the directors' room ; that the plaintiff 
there conversed with a person, who, the witness imagined, 
was a director, and inquired whether the company were sat- 
isfied : he answered, that the only paper they wanted was 
the survey. 

Colden^ for the defendants, contended, that from this tes- 
timony, it did not appear that satisfactory proof of loss had 
been exhibited to the defendants ; that it did not appear 
that the person, with whom ^e plaintiff conversed in the 
directors' chamber, was one of the directors ; and even if 
he was a director, his admissions or expressions of satisfac- 
tion would not bind the company. Beatty v. The Marine 
Insuramce Company^ 2 Johns. Bep. 109. And further, that 
the survey was a material part of the preliminary proof, 
and had been so decided at nisi prius^ by Mr. Justice Liv- 
ingston. 

Van Ness, J. This testimony is certainly not sufficient. 
Admitting the person with whom the plaintiff conversed, 
in the directors' chamber, to have been a director, his ex- 
pressions ^how that the company were dissatisfied with the 
papers exhibited, and required other documents. Whether 
they had a right to demand the survey, is a question which 
cannot now be decided. 

In all cases, it is sufficient to exhibit such proof of loss 
as ought to convince a reasonable man. The witness is 
ignorant of the contents of the papers, exhibited to the 
company. We, therefore, cannot decide whether, or not, 
these papers, independent of the survey, contained a suffi- 



24 NEW YORK NISI PRIUS CASES. 



Haff r. Marine Insurance Company. 



cient proof of loss, with which the company ought to have 
been satisfied.(l) 

J, BadcUff^ for the plainti£ 

OoUsa^ for the defendants. 

(1) Thia is the first adjudication upon the elTeot of tiie special smref 
clause, on the preliminaiy proofe. Previous to the introduction of that dause^ 
it was enough to make out the proof of interest and loss, by the ezhilHtion 
of the register, invoice and protest The non-suit was confirmed by the su- 
preme court, February term, 1809, (4 Johns. 132,) the court being of opin- 
ion, that under the circumstances of this case, it was a ikir presumption that 
a survey had been made when tlie ves^l was condemned, and that it was a 
necessary part of the preliminary proof. The plaintiff having^ after this, 
commenced another action against the company, produced the survey, which 
stated the unseaworthiness to proceed from injuries arising from storms^ as 
well as fix>m decay. The plaintifl^ however, proved that she was seaworthy 
when she left New York, and had a verdict whidi was confirmed by tha 
court in May term, 1811, (8 Johna 165,) the court being of opinion^ that the 
survey, not proceeding on the single ground that the vessel was unsound or 
rotton, but on that fact, connected with other drcumstanoes^ it could not be 
conclusive that rottenness alone had been deemed, by the surveyora^ sufB- 
ctBDt cause of condemnation for unseaworthiness. 1 FhiL on Ins. 499. 
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M'Leod against Johnstok. 

Teetlmony arising after the oommenoement of an action, Is admissible to ez« 
plain ikcts occuning before. 

Assumpsit, for money had and received. 

Plea, the general issue. 

The plaintiff offered testimony, arising after the com- 
mencement of the action, but merely going in explanation 
of facts which had occurred before the commencement. 
To this the defendant objected. 

YjlS Ness, J. The testimony is admi88ible.(l) 

Slossarij for the plaintiff 

J. Baddiff, for the defendant 



(1) Vide aca Daii^/brih t. Ouker, 11 Johns. 146 ; Tea v. Souroher, S Burr. 
1099. 
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BuMSET, et al. against Loyell. 

I( in representing the credit and character of a merchant, the party alleges 
that to be true, which he knew to be false, or fraudulently conceals what 
he ought to hare revoaled, an action for the consequential damages will 
lie against him. 

In such an action, other similar representations, made by the defendant to 
other persons, may be given in evidence. 

Books called for by a party, and produced, do not become evidence by his 
merely inspecting them without asking questions about them. 

In an action for a false representation of character, the defandant may give 
his own character in evidence. 

This was a special action on the case, for knowingly and 
deceitfully asserting and affirming to the plaintiffs, that one 
Crowell was a person of credit, and worthy to be trusted, 
whereby the plaintiflFs were induced to sell him, on credit, 
a large quantity of goods ; whereas, in fact, the said Cro- 
well was not a person of credit, nor worthy to be trusted, 
by reason whereof the plaiiitifis sustained damage, &c. 

Plea, not guilty. 



It appeared in evidence, that on the 10th of October, 
1807, Crowell called on the plaintiflfo to make a purchase, 
and referred them to the defendant for his character and 
credit as a merchant ; that, upon the plaintiffs' application 
to the defendant on this subject, he declared that Crowell 
was a man of good credit; that he had been but a short 
time in business; that he was unincumbered with« debts; 
(except as to a debt of about 3,000 dollars due to him ;) 
that he would trust him to any reasonable amount ; and 
that the plaintiffs might safely trust him. 
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The plaintiffi' counsel, in order to show a fraudulent con- 
nection between Lovell and Crowell, offered to show that 
the defendant had given, about the same time, the same re- 
commendation to various other persons. This was objected 
to by the defendant 

Van Ness, J. The testimony is admissible. Allison v* 
ifcUthieu, (S Johns. Bep. 235,) is in point(l) 

The plainti£&' counsel then called for the books of the 
defendant, to inspect the account between Lovell and Oro- 
well. The defendant produced them, and the plaintiff, af- 
ter inspecting them, refused to read them in evidence ; and 
the court decided, that he had a right to inspect thena, and 
that they did not thereby become evidence in the cause. 
But that if a person, calling for books, asks any questions 
of a witness in explanation of any item in the books, they 
are then in evidence, and the opposite party may read them 
to the jury. (2) 



(1) In Beai v. Thatcherf (3 Esp. Caaea, 193,) which was aJao an action on 
the caae for giving a fiUae character per quodf Ac, the same Question occurred. 
Erskine, for defendant, objected to the admisaibility of the evidence on 
the ground that it was *'rM inter aUoa octo," and introduced into the cause a 
new issue between the defendant and a third person. But Lord Kenjon ad* 
mittedthe evidence, on the ground, assumed by the counsel for the plaintiff 
in this case, that it went to prove a subsisting firaudulent connection between 
the defendant and the party trusted. In Snell et ai. v. Moees^ (3 Johns. 335,) 
similar testimony was admitted on the same ground. 



(2) This point does not appear to be exactly settled in the books. The de- 
cisions in England are contradictory. In Saytr v. Kitchen, (1 Esp. 209,) the 
defendant having given notice to the plaintiff to produce his books, they 
were produced, and, after inspection by the defendant, he declined offering 
ttem in evidence. The plaintiff insisted that the defendant having called for 
the books, he thereby made them evidence. But Lord Kenyon ruled that it 
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The plaintiflfe proved further, that when the defendant 
recommended Crowell to them, he held a bond and war- 
rant of attorney, executed in his favor bj Crowell ; that 
they were dated on the 29th of August, 1807; that the 
penally of the bond was 14,000 dollars, conditioned for the 

did not made them evidence ; that if the counael on one aide called for tiie 
other's books, and made no use of them, it was only matter of observation 
to the counsel on the other side, that the entries therein were in favor of his 
client, but did not entitle him to use them as evidence. In the case, how- 
ever, of Wharam v. Rouikdge^ (6 Esp. Cases, 235,) Lord EUenborough held 
a different doctrine. In that case, tlie defendant's counsel called for a book 
referred to by a witness for the plaintiff. It was answered by the plaintiff's 
counsel, that they should have the book, provided it was then to be received 
in evidence. The defendant's counsel requested to see It first Lord Ellen- 
borough : ** You cannot ask for a book, of the opposite party, and be de- 
termined upon the inspection of it, whether you will use it or not If you 
call for it, you make it evidence for the other side, if they think fit to use 
it" 

This question came before the supreme court of this state, in the case of 
Lawrence and Whitnty v. Van Home and Clarkwn^ (I Gaines, 2'<6,) and the 
court were divided in opinion. Radcliff, J., was of opinion, that as the no- 
tice to produce a paper, requires it to be produced in evidence, that when 
once called for and produced, it became evidence of course, and oould not be 
called for on any other terms. That neither the court, nor the party could 
enforce its production for the mere purpose of inspection. Thompson, J , 
was of opinion, that the rule laid down by Lord Kcnyon, in Sayer v. Kiichen^ 
was founded in good sense, and best calculated to answer the ends of Justice. 
That the party calling for a paper, had a right to inspect it, and then make 
his election whether he would read it in evidence or not In the case of 
Kmny v. Van Home and darkeon^ (1 Johns. 386,) this point was again 
brought into discussion, and seems to have undergone a more deliberate in- 
vestigation than in any former case. Spencer, J., in pronouncing the opin- 
ion of the court, adopts the reasoning of one of the counsel, who contended 
that the notice to produce papers was analogous to a bill in chancery for a 
discovery, where the answer would be evidence only for the adverse party« 
That on account of the expense and delay attending bills of disooveiy, the 
practice of calling for papers had been introduced, and consequentiy ought 
to be governed by the same rulea That it would be unreasonable and un- 
just, to make a paper evidence, because it was called for. The most injurious 
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payment of 7,000 dollars; that this fact was not disclosed 
to the plaintiflFs by the defendant. Crowell absconded 
about the 12th of November. On the 11th of November, 
judgment was entered up on the said bond, and 2Lfi.fa. is- 
sued ; the contents of Crowell's store were sold on the same 

consequences might result from such a rule of eyidenoe. This question, how- 
ever, cannot, perhaps, be considered as settled by this case; the decision hay- 
ing rested ultimately on other grounds, and the opinion, above stated, is 
placed under an vi sembky by the reporter. The rule, however, is so consist- 
ent with good sense and sound policy, that I presume there can be but little 
doubt of its adoption, when the question comes solemnly before the court 
There is another difficulty connected with this subject, which it may be ad- 
visoble to note in this place. There has been a considerable fluctuation of 
opinion among the judges in England, upon the question, how far a paper, 
produced under a notice, is evidence without further prooC Lord Mansfield 
was of opinion, that the party calling for it need not prove it when produced, 
but might at once read it in evidence. • Thompson v. Jcnes^ B. K. 18 ; Gr. 3; 
Passal V. Goodal^ M. 1782, cited in Rex v. Middleroy, 2 DumC and East 42. 
This opinion, when attempted to be extended to third persons, was strongly 
opposed by Lord Kenyon, who declared that nothing but a solemn judgment 
of the house of lords, would ever ^rsuade him of the correctness of the 
rule. 

Mr. Peake, in his treatise on evidence, considers Lord Mansfield's opinion 
as unobjectionable, where a party to the instrument produces it on such no- 
tice, as he must know whether he executed such an instrument or not. 
Peake Ev. 109. The latest decision in the court of E. B., on this subject, is 
the case of Gordon v. Secretan^ 8 East 648. Th'Sro the instrument produced 
at the trial under notice, appeared to have been executed by the party pro- 
ducing it and third penions, and \|ps attested by subscribing witnesses And 
it was held by Lord Ellenborough, and the whole court, that the production 
of it, in this manner, did not dispense wilh the necessity of proving it by 
the subscribing witnesses, although unknown before to the party calling for 
it. In Wethuston v. EJgington^ (2 Camp. 94,) tliis decision was adhered to, 
and was considered as extending as well to instruments not under seal, as to 
those under seal Heath, J., however, says, the old rule was the sensible 
one, that an instrument coming from the opposite party was prima facie to 
\^ taken, to be dul}' executed. In Pearce v. Sopper^ in the common pleas, 
(3 Taunton, 60,) Mansfield. C. J., admits the authority of Gordon v. Secreian^ 
but considers the case of a plaintiff producing a deed, under which he holds 
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day, at private sale, under the direction of the defendant^ 
for 6,000 dollars, of which 2,900 dollars were paid to 
Lovell. 

The defendant's counsel, in the opening of the defence, 
offered testimony as to the defendant's character, for integ-* 
rity, 4;c This was objected to by the plaintiffs' counsel. 
But the court admitted the testimony, and said, that the de- 
fendant, by entering into evidence of his character, gave 
the plaintiffs a right to offer testimony to impeach it.(8) 

an estate, as an exception to the rule. Vide, Phillips* Law of £y. 343. The 
role, therefore, in England, is general, requiring proof of the instrument; 
whether produced by a party or by a third person ; liable, however, like all 
other rules, to exception. McKinnon FhiL of £v. 92. In Kenny v. Van 
Borne and Clarkson^ (1 Johns. 395,) a bottomry bond had been produced at 
the trial upon a notice, and had been read in evidence without further prooC 
Upon this subject, Spencer, J., observed, '* I must not, however, be under- 
stood, as sanctioning the course adopted at the trial, in admitting the paper 
to be read witliout proof, because notice had been given to produce it, and it 
had been called for and perused." The objection to tlie rule, as established 
in England, i^s that the party who calls for the instrument from the opposite 
side, is ignomiit of the name of the attesting witness, and therefore cannot 
come prepared to prove it It is suggested by Mr. Campbell, in his NL Pri. 
Cases, (2 vol. 95,) that this may be obviated by obtaining a rule of court^ or 
a judge's order, to inspect the instrument before the trial 

Since the preceding note was written, the courts of common law, both 
here and in England, (sometimes with the aid of sUitutes, and sometimes by 
the exercise of their own inherent jurisdiction,) have extended, to suitors, 
such plenary powers of inspecting the bo^ks and papers of their opponents 
before the trial, and of coercing their production at the trial, that the use of 
the notice and the law connected with it need be but seldom resorted ta 
The diligent attorney will always be prepared on this subject, and the law of 
this note will be appealed to only in cases of hurry or surprise. 2 R. & 
199, sec. 23 ; Cod. Proc. sec. 388. 

(3) The accuracy of this decision is questionable ; it would seem to imply 
that a party might, in every case, volunteer testimony of his general good 
character ; at the peril merely of encountering testimony to impeach it from 
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The defendant then proved, that the bond and warrant 
of attorney had been given to him, by Crowell, to secure 
him from the debts of a former partnership in which Cro- 
well had been engaged, and which, upon the dissolution of 
that partnership, he had agreed to pay, and against which 

the opposite side. This certainly is not the correct rule; it would tend to 
screen a party, when particular fhiud was charged against him. That this 
species of testimony, is not admissible of course, appears manifest from the 
opinion of Lord Kenyon, in King y. Francis^ 3 Esp. 116. That was an ac- 
tion for criminal conversation, and the defendant's counsel, on the cross-ex- 
amination of the plaintiff's witnesses, attempted to impeach the plaintiff's 
character, by showing that he was a dissipated person, but failed. The 
plaintiff then offered witnesses in support of his character. The admissibility 
of this evidence was opposed by the defendant's counsel. Lord Kenyon 
would not allow the evidence to he received; he observed that it was true, 
in general, that at trials at nisi priusy the character of the parties, on the re- 
cord, was not matter to be examined into by evidence ; that though the cross- 
examination of the plaintiff's witnesses had been directed to impeach the 
character and conduct of the plaintiff^ he /did not think that authorized him 
to break through the rule, by going into evidence of character, which stood 
nnimpeached. If the general character of the party is put in issue by the 
very proceeding itself, then it is a fair subject of inquiry' on both side& 
Peake Ev. 7 ; 1 Johna 62. Thus, in an action of orim. cotl^ the husband, 
by bringing the action, having put the wife's general character and behavior 
in issue; the defendant, in mitigation of damages, may give in evidence par- 
ticular facts of the wife's adultery with others, or her lewdness before mar- 
riage. Elsam V. Franda^ 1 Esp. Cases, 562 ; Buller N. P. 296 ; I Johns. 52. 
But when a particular fh^ud is imputed to a party, general evidence of char- 
acter is inadmissible. Doe ex dan, Stephenaon v. Walker^ 4 Esp. 50. In 
ejectment by an heir at law, to set aside a will for fraud and imposition com- 
mitted by defendant, he shall not be permitted to call witnesses to prove his 
general good character. Qoodrighi ex dan. Faro v. Hicks^ cited Buller, 296. 
To this rule, however, there are exceptions. Thus, when witnesses to a will 
are dead, and it is impeached on the ground of fraud in procuring it, and 
that fraud is imputed to the deceased witnesses, evidence may be called to 
their characters. 4 Esp. 60. So, in the great case of JoUffe's wVH, (1 BL 
365,) witnesses were examined, as to the character of the person by whom 
the will was prepared, and the legality of that testimony was not doubted. 
1 Greeni on Ev. 6L 
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tiovell had indemnified Cro well's partner. He alse offered 
oth^r testimony rebutting the scienter. 

Van Ness, J., ruled, that if the defendant had repre- 
sented as true, what he knew at the time to be false, or had 
fraudulently concsealed what he ought to have disclosed, 
that the plaintiff would then be entitled to recover.(4) 

The jury found a verdict for the defendant. 
Robinson^ Colden and Emmet^ for the plaintiflS. 
D, K Ogden^ llVWdns and King^ for the defendant 

(4) The law of this case having been the subject of considerable discus- 
sion in England, and a great diversity of opinion, as to its accuracy, having 
prevailed among'verj able Judges and lawyers, an historical review of the 
cases may be instructive. The first direct authority, and the leading case on 
this subject, in the English courts, is the case of Pasky v. Freeman^ (3 T. R. 
51,) decided in the year 1789, while Lord Kenyon was G. J. It is there held 
that a false affirmation of the credit of a person, made with intent to defraud 
a third person about to deal with him, is the ground of an action on the case 
in the nature of deceit, if such third person is theroby induced to trust, and 
sustains damage. In that case, Mr. Justice Grose dissented from the opinion 
of the court: he held tliat the old writ of deceit, to which this action was said 
to be analogous, could only be brought against a party to the tx>Dtraet, and 
when there is a promise, express or implied, that the fact misrepresented is 
true. That if the assertion be a nude assertion, it is that sort of misrepre- 
sentation, the truth of which does not lie merely in the knowledge of the 
defendant, but may be inquired into, and the plaintiff is bound so to do, and 
he cannot recover a damage which he has suffered by his own laches. The 
next case is that of Eyre v. Dumford^ (1 East 327,) where the authority of 
Pasky V. FVefman^ seems to have been unquestioned. But in the next case, 
{Ucyeraft v. CreoMy^ 2 East, 103,) Lord Kenyon attempted to extend the doc- 
trine of Pasley v. Freeman^ to all cases of false representation accompanied 
with damage, although the party making such representation were himself 
the dupe. He there expressly held, that the want of criminal intention, in 
the party making the representation, made no difference, provided the repre- 
sentation was untrue ; that the maxim, " Actva non facit reum nisi mens sit 
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reOf^ applied only to criminal cases. The other judges, however, overruled 
this doctrine, and decided that the false representation, to be actionable, must 
be made ^^maJo oasttio;" and that there must be something more than mis- 
apprehension and mistake. Tn this case, Grose, J., again expressed his dis- 
sent to the case of Pasley v. Freeman : he said he was unable to comprehend 
the grounds on which that case was decided. In Tapp v. Lee, (3 Bos. and 
Puller, 367,) the question came before the common pleas ; and the case of 
J'asley v. Freeman^ was there recognized, Lord Alv|inl7 observiDg, that after 
tlie determination which had talcen place, he was bound to hold that such 
an action would lie ; though he much wished the legislature would interfere 
to restrain such actions, unless the representations were reduced to writing. 
Ohambre, J., in the same case, concurred with Lord Alvanly, in wishing the 
legislature wduld intorfere, but at the same time remarked, that it was true 
the action was modem in practice, but that if there had beeu no decision on 
the subject, be would think it founded on solid legal principles. 

In Evans v. BuckneO^ (6 Yes. Jr. 186,) Lord Chancellor Eldon expresses 
liis decided conviction against these cases. His language is as follows : "As 
to the case of Fiasley v. Freeman^ it is almost improper to say any thing at 
this day, having a tendency to shake it I know that Mr. J. Grose, veiy 
lately, held the same opinion, as he did at the time of the judgment The 
doctrine in that case is, in practice and experience, most dangerous, it will 
become necessary, in order to protect men from the consequences, that the 
Ktatttte of frauds should be applied to that case. I have always said, when 
J was chief justice, that I so far doubted the principles of that case, as to 
make it not unfit to offer, as I always did, to the counsel, that a special ver- 
dict should be taken ; but that offer was so uniformly rejected, that I sup- 
posed I was under some error on the subject I, therefore, could only point 
out to the jury the danger of finding a verdict upon such principles, and I 
saoceeded in impressing them, with a sense of that danger, so far, that the 
plaintiff, in such actions, very seldom obtained a verdict" 

Lord Chancellor Erskine, however, in the case of GVfford v. Brook^ (13 
Ves. Jr., 132,) holds the opposite opinion. In speaking of the case of Pa»- 
iey V. Freeman^ he says : " With regard to that case, a considerable difference 
of opinion prevails, and some x>r the most correct judgments appear, to me, 
to have been surprised. My opinion, on this species of action, does not con- 
cur with that of Lord BIdon, as expressed in the case of Evans v. BuckneU, 
whwh opinion, against Chat action, I know his lordship constantly held in 
the court of common pleas. The mistoke of those who invade the principle 
of that action consists in this : the proposition is. not, that if a man, asked 
whether a third person may be trusted, answers, '* you may trust him, he is 
a very honest man and worthy of trust ; " an action will lie, if he proves 

3 
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otherwise: there most be the knowledge at the time, that is the sound prin- 
ciple; that the defendant knowing that person to be dishonest, insolvent and 
unworthy of truth, made the representation. The case of PasUy v. Preemanf 
stands upon the clearest principles of jurisprudence, and has no connection 
with the statute of frauds. 

This question came before the supreme court of this state, collaterally in 
the case of Ward y. Centre^ (3 Johns. 280,) but received no decision from the 
court Mr. Justice Van Ness, seems there, however, to hint his disapproba- 
tion of the case of Pasiey y. Freeman, The case of Fasley y. Ik-eemcMf he 
says, seems to have been taken for law ; but it never has, to my knowledge, 
received the sanction of this court. That the principles, on which that deci- 
sion was made, have been carried &r enough, has been admitted, and that 
this is an action not to be encouraged so long as the provisions of the statute 
of frauds are considered salutary, I am fully persuaded. 

In the case, however, of Upton y. Vailf (6 Johns. 181.) the case of Piisley 
y. I\reeman was recognized and sanctioned in the supreme court One of 
the points made by the defendant's counsel in that case was, that this action 
would not lie, without a memorandum in writing. Kent, 0. J., in pronounc- 
ing the opinion of the court says, *' In relation to the case of Pasiey v. Free- 
manf I have carefully examined the reasoning of the judges in that case, and 
in tbd subsequent cases, and I profess my approbation of the doctrine on 
which it was decided. The case was not decided on any new ground ; but 
upon the application of a principle of natural justice, long recognized in the 
law, that fraud or deceit, accompanied with damages, is a good cause of ac- 
tion. The only plausible objection to it is, that in its application to this case^ 
it comes within the mischief which gave rise to the statute of frauds, and 
that therefore, the representation ought to be in writing. But tliis, I appre- 
hend, is an objection arising ftx>m policy and expediency ; for it is certain, that 
the statute of frauds, as it now stands^ has nothing to do with tlie case." 
The same question came again before the court in Young v. Cover% (8 Johns. 
24,) and the court there held the same doctrine, refusing, however, to extend 
the case, and eonfining the action to cases of actual fraud, and declaring that 
the simple fact of false representation, unconnected with fraudulent design, 
is not sufficient 

The rule, in Pasky y. FYeeman, is applicable also to the case of a fraudu- 
lent concealment Eyre y. Durnfifrd, 1 East, 317. 

From the cases, therefore, above referred to, it follows, that the action for 
a false representation of character, upon the principle of Pasiey v. jPVeemaii, 
is sustainable in this state, although it may be doubted, whether the reason- 
ing of Grose, J., in that case, as to its being a mere nude assertion, which 
the opposite party might inquire into, and therefore, not at all the subject of 
the old writ of deceit has ever received a satisfactory answer. Yide *} Cr. 69. 
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It has been oorrecUy observed, that the law of the case of Paaley v. Frm' 
man ; has been supported, in England, only by a constant struggle, and it is^ 
therefore, not at all surprising that the same uneasiness, under the law of 
that case, should have been infused into the bar, on this side of the Atlantic 

Hence, we find that case again questioned in the supreme court, in 1831, 
In the case of Aden ▼. AdHmgUm^ 7 Wend. 9. The court, however, again re- 
cognized the rule as laid down, by chief justice Kent, in Upton v. VaU^ and the 
defendant appealed to the court for the correction of errors. The principle es- 
tablished in Pasley v. Freeman^ thereupon, came, for the first time, under the 
oonfflderation of the court, in the last resort^ in the year 1833, and was, in 
that tribunal, fully sustained and applied to a case of fraudulent svppreaaio 
verL Thus carrying the doctrine as far as it had been carried by a series of 
oases in England. Addington v. AUen^ 1 1 Wend. 374. 

The controversy on this subject, in the English courts, resulted in the stat- 
ute of O. 4, ch. 14, sec. 6, which provides that no action shall be brought* 
whereby to charge any person upon, or by reason of any representation or 
assurance, made or given, concerning or relating to the character, conduct* 
credit, ability, trade, or dealings of any other person, to the intent or pur- 
pose, that such other person may obtain credit, money or goods, unless such 
representation or assurance be made in writing, signed by the party to be 
diarged therewith. 
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Else against FfiRRis. 

** He will be a bankrupt in six months," actionable per ml Under tbe gen- 
eral issue, tbe truth of words cannot be given in eyidenoe in mitigation. 
That words were spoken in heat» goes in mitigation only. 

This was an action of slander, for saying of the plain- 
tiff, " he will be a bankrupt ih six months.^' No special 
damage was alleged in the declaration. 

Plea, the general issue. 

The defendant proved, in bar, that the words were spoken 
in heat 



N 



Van Ness, J. The words are, unquestionably, action- 
able per fie;(l) their being spoken in heat, can only go in 
mitigation. (2) 

(1) If one says of a merchant, "He is a bankruptly knave^" or "he will 
be a bankrupt within two days," or such like insinuations, these words are 
actionable. 4 Go. 19, a Tide'Cro. Jaa 678; Staricie on Slander, 134; 5 
Johns. 476. 

(2) A different opinion has been entertained by some lawyers and judges, 
(3 Mass. 663,) but certainly without foundation ; no case can be found where 
the fact of the words haying been spoken in heat, has been allowed to be re- 
ceiyed in bar. Words spoken in the warmth of passion, may sometimes be 
leas injurious to the character of the party slandered, than when used with 
a oool deliberate piirpose to defame, but certainly can neyer, for that reason, 
be deemed so far harmless, as to be allowed to pass without legal animad- 
yersion. On this subject, Mr. Selwyn yery correctly remarks^ that, actions 
for words should not be brought on slight and triyial occasions, and when 
the words are merely words of heat, anger, or passion, spoken suddenly, or 
without deliberation, such actions should be discountenanoed ; but that at 
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The defendant, in mitigation, offered to prove the truth 
of the expressions by some equivocal facts. 

Van Ness, J. Under the general issue, the truth of 
words call never be given in evidence in mitigation of 
damagea(8) 

C Bogertj for the plaintiff. 
Bogardua^ for the defendant. 

the same time it has heen tni]/ said, bj Wraj, C. J., that ttnleis the party, 
izgiued by fidae and maUcioue acandal, had a remedy at law, it would be a 
verbis ad verbera^ and the ooaeeqaenoea might be &taL 8 Selwyn'a K. P., 
1155. 

(3) The case of Undervnod y. Parka, (2 Str. 1200 ; 17 G. 2,) is the leadfaig 
case on this sabjeot There, in an action for words, the defendant pleaded 
not gailty, and offered to proye the words to be tnie, in mitigation of dam- 
ages, which the chief Jostice (Lee) reftised to permit, saying, that at a meet- 
ing of all the judges, upon a case that arose at the common pleas, a large 
majority of them had determined not to allow it for the ftiture, but that it 
should be pleaded, whereby the plaintiff might be prepared to defend ^m- 
self as well as to prove the speaking of the word& That this was now a 
general rule amongst them aU, which no judge would think himself at lib* 
erty to depart from ; and that it extended to all sorts of words, and not 
barely to such as imported "a charge of Iblony." Preyious to this ded* 
«k>n, the opinions of the judges seem yeiy much to haye fluctuated. Six 
years before thlb, there had been a meeting of the twelye judges on this 
name subject; (SmUh v. liiehardeon, Willes, 20; 11 G. 2 ; ) and they were 
unanimously of opinion, that when the words imported a general felony, as 
" thou art a thief or ** thou stolest a horse," the defendant ought not to be 
allowed, on the general issue, to giye the truth of the fact in eyidenoe, in 
mitigation of damages ; four of the judges^ howeyer, were of opinion, that 
saeh eyidence was admissible, when the words imported a particular Iblony. 
But in the case of Dhderwood y. FarkSj the judges were unanimously of opin- 
ion, that the same rule extended to all cases of slander, whether the words 
oiiarged a felony or not In the case of Andrews y. Van Jhmm, (11 Johns; 
3d,) the supreme oourt reoognized the rule mentioned as the ground of the 
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decision la Vndenoood ▼. Parks^ that a defendant cannot give in evidence un- 
der the general issue, in an action of slander, matter which might be pleaded 
in bar, which amounts to a fall adoption of that case. In the case in the 
text, it appears that the truth of the expressions was not ofifered directly in 
evidence, but equivocal facts, tending to the same pointy were offered. The 
offer was made in this form, in all probability, with reference to another class 
of cases which seems, to me^ not to be very distinctly characterized in the 
books. This class is supposed to introduce this rule, that where the facts do 
not amount to a complete justification, and, therefore^ cannot be pleaded as 
such, but tend to prove the truth of the charge, they may be g^ven in evi- 
dence, under the general issue, for the purpose of mitigating the damages. 
This, as a rule of evidence, appears to me veiy loose, and entirely inconsist- 
ent with the decision in Undenffood v. Parka. Aocording to that case, under 
the general issue, the truth is inadmissible ; but, aocording to the cases we 
are about to consider, if the common interpretation is to be deemed correct, 
the mere similitude of truth is to be received, and thus an artfhl defendant 
may invariably ruin the character of a plaintiff by shapini; his defence a lit- 
tle short of a justification, per Best) Serj't, (2 Camp. 251.) Sir James Mans- 
field, in the case of the Earl of Leicester v. WaUerj (2 Camp. 261,) admits this 
rule with great reluctance, and seems to be fully impressed with the difficul- 
ties which must necessarily arise in its application. It appears to me that 
a very different rule is to be drawn from those cases, not so difficult in prac- 
tice, and mora consistent with the case of Undenoood v. Parks; and as this 
subject has, as yet^ only met with rUsi pruts inteipretationa, and has not 
been discussed at bar, I shall not be deemed presumptuous in offering my 
impressiona. Malice being the gist of this action, the damages will always 
be pn^rtioned to the degree of malice manifested by the defendant; oonae- 
quently, all such facts as tend to diminish the presumed or actual malioa, are 
admissible, sometimes in bar, and sometimes in mitigation, according as they 
remove malice entirely or merely diminish it If the defendant is the author 
of the slander, his offenoe is very different from that of a man who merely 
circulates an existing rumor. It, therefore, may be proper to allow a defend- 
ant, in diminution of the malice charged against him, to show under what 
otrcumstanoes of suspicion or existing rumor, he used the expressions com- 
plained of; and the cases, in my judgment, go no further. Thus, in Endbd 
V. JUfer, {cited from M. S , in Peake's Ev. 287, but reported more at large 
in Starkie on Slander, 456,) the action was brought for a libel, charging the 
plaintiff with having been concerned with a person of the name of Knowles, 
in procuring money fh>m the reUtives and fi'iends of persons oonvicted of 
capital offences, under pretence of being able to procure pardons, through 
the interference of the duke of Portland, in whose service the plaintiff was. 
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The defendant, under the general issue, offered to show grounds of suspicion 
of the truth of the charge against the plaintiff. Eyre, G. J., at first doubted 
whether this testimony was admissible, but afterwards acquiesced in the diSf 
tinction taken by Adair, Serj't, who admitted that the defendant oould not 
giTe in evidence, under the general issue, fiicts which, if pleaded, would 
amount to a justificatiion, but contended that they might prove facts, which 
showed there vras cause of suspicion, and therefore, proved that the defend- 
ants were not induced to publish the libel through malice, but for the pur- 
pose of conveying information to the public, this being a concern of a public 
nature. Eyre, in adopting this distinction, however, hints at the general 
rule, which I haye already stated; be remarks that though he had never 
kpown the evidence given in an action for a libel, yet he had always under- 
stood that) in an action for worda^ the defendant, in mitigation of damages, 
might give any evidence short of such as would be a complete defence, had 
a justification been pleaded. The distinction, taken by Adair, Serj't, certainly 
appears the more correct and reasonable one. In the case of Owry v. Wal- 
ter^ cited in Kndbd v. FuJier^ the same learned judge admitted as evidence, 
in mitigation, that a motion had been made, in the king's bench, for a crimi- 
nal information against the plaintiff, for the publishing of which the latter 
brought his action. This evidence went dearly ta diminish the presumed 
malice, or to rebut it altogether, by showing that the defendant was not the 
author of the slander. 

In the case of the Earl of Leicester v. WaUer, (2 Camp. 253.) the action 
was for a libel, which stated that the plaintiff was charged, by his lady, with 
the same offence for which Lord Audley had been executed in the reign of 
Oharles 1st Sir James Mansfield allowed the defendant to call witnesses to 
prove in mitigation, that before, and at the time of the publication of the li- 
bel, there was a general suspicion of the plaintiff's character and habits, and 
that it was generally rumored that such a charge had been brought against 
him, and that his relations and former acquaintances, had, on that ground, 
refosed to visit him. The admissibility of this evidence, it is true, is placed, 
by Sir Jas. Mansfield, on the ground t^at if you do not justify^ you may give 
in evidence any thing to mitigate damages, though not to prove the crime 
(Charged in the libel But still he appears, as I have before remarked, to ad- 
mit this broad rule reluctantly. And, in his charge to the juiy, he seems to 
be anxious to place it on the ground assumed by Adair, Serj't, and adopted 
by Eyre, C. J. He directed the jury to consider, in assessing damages, 
whether the reports which had been proved, were sufficient to show that the 
plaintiff could receive little injury — and that, in this point of view, it did not 
matter whether the reports were well or ill-founded, provided they got into 
many men's mouths. 
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In Sir John Eamwr v. Merlt^ dted in Leicester v. WaUer, the action was 
brought for words of insolvency ; and Lord Ellenborough permitted the de- 
fendant to prove that, at the time, tiiere were rumors in circulation that the 
plaintifTs acceptances were dishonored. 

The rule, which I think fairly inferrible fVom these cases, seems to be 
adopted, by Parsons, G. J., in Lamed v. Buffinton^ (3 Mass. 552,) who says, 
when, through the fault of the plaintiff, the defendant, at the time of speak- 
ing the words, had good cause to believe they were true, it appears reason- 
able that the jury should take into consideration this misconduct of the 
plaintiff to mitigate damages 

Upon the whole, however, it must be confessed that the subject is not 
without its serious difficulties, in both points of view. If all testimony, 
short of a justification, may be received in evidence, a justification, in effect, 
may be introduced, under the general issue, without notice to the opposite 
party : If it is to be confined to matters of suspicion existing at the time of 
speaking the words, slanderous rumors may be used, by way of defence, by 
the very author of those rumors. The admission of some evidence of this 
kind is certainly reasonable, but the practical application of the rule is ex- 
tremely difficult Yide, on this subject, Starkie on Slander, 460. 

In a case tried in the king's bench, in the year 1822, some sensible re- 
marks were made on this subject by Abbot, 0. J. 

The action was for a libel, imputing to plaintiff that he had received a 
shawl, knowing it to have been stolen, and that he had committed perjury 
by making a false return on oath as to the amount of his income, in order to 
evade the property tax. The defendant pleaded not guilty ; and, at the 
trial, for the purpose of negativing the presumption of malice, proposed to 
call witnesses to give evidence of faots^ short of a complete justification. 
This evidence was rejected by the chief justice, who said, I am clearly of 
opinion that I ought not to receive the evidence which is proposed to be 
offered. The case of the Eati of Leicester v. WaUer is very different firom 
the present There evidence of rumors was admitted to show that the 
plaintiff, having previously lost his character, had sustained no injury; bat 
here it is proposed not to give rumors, but foots, in evidence, and there is a 
vast distinction between rumors and facts. I think the rule is not so laid 
down in any of the cases, which have been decided upon this subject, bb to 
preclude the exercise of my own judgment, and I am decidedly against the 
reception of the evidence proposed to be adduced. I own I have always 
thought the rule to be, that, under the plea of the general issue, &cts can- 
not be given in evidence; they must be pleaded in justification ; and I have 
never been satisfied with any of the cases which lay down a different posi- 
tion. WaOkman v. Weaver, 1 Dowl & Ry. 10. 



NEW YORK NISI PRIUS OASES. . 41 

Blae v. ferns. 

Id 1827, this subject came under the coDSideration of the supreme court, 
of this 8tate,«and finally beibre the court of errors. 

An article had appeared in one of the public papers, of the city of New 
York, charging Mr. Root, the then lieutenant goyemor, with intoxication in 
his place as president of the senate. The defendant set up the truth of the 
chaige in justification. The witneasee^ rather preponderating, in numbers, in 
favor of the plainti£^ the justification was deemed disproved, and the de- 
fendant insisted that the same facts should be considered in answer to the 
chaiige of malice, and in mitigation. Much party feeling having unfortunately 
intruded itself into the case, the discussions on the bench are not quite so 
satisfiictory and clear as might be wished. We may, however, consider these 
rules as established : — 

1. That when the defendant pleads a justification, and fkils, the particular 
facts, which induced the defendant to make the charge, cannot be offered or 
considered in mitigation. 

2. When he goes to trial, on the general issue, he may rebut all presump- 
tion of actual malice, by showing facts and circumstances which induced 
him to suppose the charge was true at the time he made it* although it af- 
terwards turns out to be false. The object of such testimony being, not to 
create suspicion on the mind of the jury that the chai^ is true, but to show* 
tliat the defendant was not actuated by malicious motives. 

3. And that) in this view, no evidence can be given, except such as actu- 
ally was, or may fiiirly be presumed to have been known to the defendant 
ut the time he made the charge. 

When this case was before the supreme court, the note, to which these le- 
marks are now added, received the approbation of the chief justice. Bnfft 
▼. King, *l Ck>w. 613 ; King v. Root, 4 Wen. 113. 






42 . NEW YORK NISI PEIUS CASES. 



Howland v. Commercial Insoranoe Compaoj. 



HowLAKD against Thb Commercial Insurance Company. 

An action for retuni of premium, on account of short interest, will not lie, 
if the plaintiff's interest^ to the extent insured, was covered at any time 
during the voyage. 

Where there are three several policies on the same subject, but on different 
risks, they cannot be taken into consideration on a computation of short 
interest, nor can there, for that purpose, be an apportionment of premium. 

Insurers assume the contraband risk, when contraband articles are expressly 
named in the policy. 

Assumpsit, for money had and received. 

Plea, non-assumpsit 

The plaintiff claimed a return of premium, at 12 1-2 per 
cent on 6,000 dollars, short interest 

Three policies had been effected on the cargo of the 
schooner Hannah Barclay. The first, in point of time, was 
made with the Marine Insurance Company of New York, 
for 6,000 dollars, "on goods laden on board said schooner, 
on a voyage at and from JNew York to Martinique, and 
from thence to New York, with liberty to touch at any 
other port in the "West Indies, to the leeward of St Thomas, 
if turned away from Martinique," premium 7 1-2 per cent 
The second policy was made with the Middletown Insur- 
ance Company, on 2,000 dollars " on goods laden on board 
said schooner on a voyage from New York to Martin- 
ique and back ; " premium, 6 per cent. The third policy 
was made with the defendants, on 10,000 dollars, at 12 1-2 
per cent on goods specifically mentioned in the policy, 
among which were certain articles contraband of war, the 
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voyage the same as in the policy effected at the office of 
the Marine Insurance Company, making, in the whole, the 
sam of 18,000 dollars, insured on the cargo of the schooner. 
The plaintiff then went on to prove that his interest, on 
board, was rising 12,000 dollars only. To prove this, he 
showed that this was the value of the outward cargo. But 
the defendants contended, and it was so ruled by the court, 
that this testimony was insufficient ; that, if it should ap- 
pear that, at any time during the voyage, the plaintiff had 
an interest on board, to the amount of 18,000 dollars, then 
the plaintiff could not maintain this action ; that, therefore, 
as this was the very foundation of the action, it lay upon 
the plaintiff to prove that he had not, at any time during 
the voyage, a cargo on board that schooner, of more than 
12,000 dollars in value. 

The plaintiff then produced the invoice of the home* 
ward cargo, and proved that the goods, mentioned in it, 
had been put on board at Martinique, and had arrived at 
New York, and did not exceed 12,000 dollars in value. 
This the court admitted, in conjunction with the other tes- 
timony, as sufficient evidence of the extent of the plaintiff's 
interest on board.(l) 

It was then contended, for the plaintiff, that he was enti- 

(1) In the case of McAndrew ▼. Bdl, (1 Esp. N. P. Ga. 373,) to proye iti- 
tereet in an action on a policy of insurance, the plaintiif produced the bill of 
lading, and the captain, who had been called as a witness, was asked if that 
was his bill of lading, and whether he had the goods, on board, specified in 
U? He answered in the affirmatiye. Ersldne put it to Lord Kenjon, if 
that was sufficient proof of interest. His lordship ruled that it was. The 
interest of the insured may be proved by bills of sale, bills of lading, in- 
▼oices, and proof that the goods were on board, bills of charges of the out- 
fit, custom-house dearancea^ ^., and any deflcienqy in this species of proof 
may be supplied by parol eyidence. 2 Con. ICanihall, 790. 
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tied to a return of premium, on the residue, from the Com- 
mercial Insurance Company, the last insurers. 

The defendants contended that the Middletown Insure 
ance, being on a different risk, must be thrown out of the 
computation. The voyage there insured, being " fron^ New 
York to Martinique and back," without the privilege men- 
tioned in the other policies. 

The plaintiff contended that the premium might be ap- 
portioned. 

Van Ness, J. There certainly can be no apportionment 
in this case ; the risk is entire ; and, as it is different from 
that in the other policies, it cannot be taken into account on 
this occasion. 

The defendants' counsel then stated their defence to be, 
that the Commercial Insurance Company, the defendantS| 
had taken upon themselves the contraband risk, and there- 
fore, ad to this policy, under these circumstances, there was 
no short interest. To prove this, they offered to show tbat^ 
according to the established usage of insurers, they are 
deemed to take upon themselves the contraband risk, where 
contraband articles are expressly named and set forth in 
the policy ; and this, notwithstanding the printed clause in 
the policy expressly excepting articles contraband of war. 

Van Ness, J. This construction can be made out with- 
out reference to any established usage. There can be no 
question but that insurers assume the contraband risk, 
when contraband articles are set forth and expressly named 
in the policy.(2) Such specification must be considered as 

(2) Articles oontraband of war are lawftil sabiectB of ioaaranoe. A neu- 
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notice to the itisurer, and will control the printed claiise.(8) 
Under these circumstances, I am of opinion, that the de- 
fendants assumed the contraband risk on 10,000 dollars, a 
risk totally different from that covered by the other poli- 
cies ; and as the plaintiff's interest, on board the vessel in- 
sured, amounted to 12,000 dollars, there is no short inter- 
est as to this policj.(4) If she had been captured and con- 
demned on account of her contraband cargo, the other in- 
surers would have been discharged, and the defendants 

tral nation has nothing to do with the war between the belligerent powers^ 
and is under no moral obligation to abandon or abridge its trade. And yet 
at the same time, from the law of necesmtj, as Yattel obserrea, the powers 
at war have a right to seize and confiscate contraband goods, and this they 
may do from the principle of self-defence. The right of the hostile powers 
to seize, does not destroy the right of the neutral to transport They are 
rights which may, at times, clash with and injure each other. But this col- 
lision is the effect of inevitable necessity, and the neutral has no just cause 
to complain. A trade by a neutral, in articles contraband of war, is there- 
fore a lawful trade, though a trade, from necessity, subject to inconvenience 
and loss. Seton & Co, v. Low^ 1 Johns. Cases^ 1 ; 1 Johns. Oases^ 77 ; lb. 
120; lb. 487. 

(3) If a part of the contract be printed and a part written, and there be 
any inconsistency, the written are to control the printed words. 3 Johns. 
Cases, 1 ; 1 Johns. Reports, 436 ; 1 Oondy's Marshall, 305. 

(4) This subject of return premium, varies in the different commercial 
countries. 1 Con. Marshall, 146; 2 Con. Marsh. 640. In our policies, it is 
generally regulated by an express daUse, declaring that if any other assur- 
ance has been made bj^ the assured upon the premises, of a prior date, the 
subsequent insurers shall be answerable only for so much, as the amount of 
each prior assurance may be deficient, Ac., and shall return the premium on 
■o much of the sum insured, as they shall be by such prior insurance exon- 
erated from. And, in case of any subsequent insurance, the insurer shall be 
answerable for the full sum subscribed, fta, and be entitled to retain the pre- 
mium, in the same manner as if no such subsequent insurance had been 
made. 
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would have been oompelled to pay the amount of the 
policy. 



Verdict for the defendants. 



Enncherhoff^ for the plainti£El 
WeOs^ for the defendants. 



The Administratobs op Patten against Park. 

Upon breach of contract, seamen are entitled to wages until their retom 
home. Where a vessel, on a voyage, merely earns passage money, and no 
regular freight, seamen are not entitled to wages. Ui aemb. sed quat, et 
vide note. 

Where sliipping articles are in the admiralty court, in consequence of the 
ship's capture, the plaint! fi) after notice to the defendant to produce them, 
may give parol evidence of their contents. 

In an action, grounded on shipping articles, seamen not bound to produos 
them, even when they are on the records of an admiralty court 

Special action, on the case, for breach of contract 

Plea, the general issue, with an agreement to try the 
cause on its merits, without regard to the pleadings. 

The intestate had signed shipping articles on board the 
ship Commerce, on a voyage from New York to Nantz^ 
thence to Bourdeauz, and thence home, at a stipulated rate 
of wages per month. She sailed from New York and ar- 
rived safely at Nantz. After she had remained some time 
at Nantz, new shipping articles were prepared, and signed 
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by some of the crew, but not by the intestate. Prom Nantz 
she sailed for the Isle of France, where she arrived, having 
on board about 40 passengers, and a quantity of bricks^ 
which had been put on board in lieu of a quantity of sand 
ballast which had been thrown out She then sailed from 
the Isle of France for New York, and was captured on her 
voyage, by a British privateer, and sent into Liverpool, and 
there condemned as enemy's property. The intestate was 
detained for a long time on board the privateer, and then 
placed on board an American vessel, where he was obliged 
to work his passage home to New York. He arrived at 
New York on the 15th October, 1805, and died of the 
scurvy the next day. 

The plaintiiSs' counsel and the defendant's counsel called 
mutually on each other for the shipping articles. The 
plaintiffs had regularly notified the defendant to produce 
them ; but he contended, that as the papers were not in his 
possession, but in the vice-admiralty court, as necessarily 
appeared from the testimony, he could not be required to 
produce them, nor, consequently, were the plaintiffs entitled 
to give parol proof of their contents. 

Yan Ness, J. These facts can form no exception to the 
general rule. The plaintiffs may give parol proof of the 
contents of the articles. 

It was then contended, by the defendant's counsel, that, 
as the shipping articles were the ground work of the plain-' 
tiffs' action, and were as much within their reach as within 
the defendant's, they ought to have produced them ; and 
since they had failed to do so, that they ought to be non- 
suited. 
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The court denied the motioD for a non-suit, and Van 
Njess, J., said, the shipping articles are never in the sea* 
man's possession, and if he had sent a commission to Liv- 
erpool, he could only have obtained a copy, and not the 
original Parol proof of the contents is safficient.(l) 

As the case came up on the merits generally, under the 
agreement of the counsel, it was contended for the plain- 
tiflfs :— 

1. That the intestate had not entered voluntarily on the 
voyage to the Isle of France ; that this voyage, therefore, 
was a breach of the original contract, and he was entitled 
to wages until the day of his arrival at the port of New 
York. 

2. That if the jury should be of opinion that he had vol- 
untarily entered into a new contract at Nantz, that then, he 
would be entitled to wages from New York to Nantz, and 
from thence to the Isle of France ; the vessel having made 
a profit, viz., passage money of the passengers from Kantz. 

Van Ness, J. If there has been a breach of contract in 
this case, the plaintiff is entitled to wages until his arrival 
at the port of New York. But if he entered into a'new 
contract at Nantz, then he is entitled to wages down to her 
arrival at the Isle of France, not on the ground that pas- 
sage money and freight are the same quoad the wages of 
the seamen, — for there is an evident distinction between 



(1) It is alflo ezpresslj declared, hj the statute, (20th July, 1*790, 1 toL 
Laws U. S., 134, sec 6,) that it shall be incumbent on the master or com- 
mander to produce the contract and log-book, if required, to ascertain any 
matters in dispute ; otherwise, the complainants shall be permitted to state the 
contents thereof and proof of the contrary shall lie on the master or com* 
nidudcr. 



NEW YORK NISI PRIUS CASES. 4» 

Administratora of Patten y. Park. 

them, freight proceeding from cargo, under which head, 
passengers certainly cannot be ranked, — bat on the ground 
that the bricks must have produced freight, as they are an 
article of commerce. Freight being the mother of wages, 
had she taken nothing to the Isle of France besides the 
peossengers, no freight would have been earned ; and, oon* 
sequently, no wages would have been due.(2) 



Verdict for the plaintiflb. 



Edwards^ for the plaintifik 



/. W.'MuUigan^ for the defendant 

(2) The earning of freight is the moat perfect teat of the perfbrmaaoe of 
the voj-age, and oonsequently of the fulfilment of the aailor'a oontract ; and 
for this reason it is deemed the mother of wages. Dwinet ▼. Jbrnhagen^ 3 
Johns. 154. I can see no difiereaoe, in this point of view, between passage 
money and freight The one is a compensation for tlie safe transportation of 
a human being; the other of a chattel They differ only in the subject mat- 
ter; they are governed by the same rules of law in every particular. Ibuh 
landy. Brig Lavina, 1 Peters, 126; lb. 207, 208; Wataonr, Duyckmck, 3 Johns. 
336; DeUmches v. Peck, 9 Johns. 210. And Molly, (title freight, B. 2 ; a 4^ 16,) 
expressly calls passage money freight He remarks: "the master is not 
bound to answer freight to the owners for passengers, if they are found to be 
xmable to pay, Ac." The sailor's claim to wages, can never depend on the 
circumstance, wiiether the owner has thought fit to put a cargo on board his 
vessel or not If a cargo is on board, the earning of freight is a true test of 
the performance of the sailor's contract ; if no cargo is on board, the safety 
of the ship, which is the mother of freight, is then the true test I am in- 
clined to think the interpretation given by the Judge, of the maxim, that 
freight is the mother of wages, is too narrow. In the case of the Saratoga^ 
(Keating Claimant, 2 GkUl. 164^) Story, J., in commenting on this subject, ob- 
serves: "The general rule is often asserted, that to entitle seaman to wages, 
freight should be earned on the specific voyage for which they engage; and 
^at \t, by any disaster happening in the course of the voyage, the owners 
loee their freight, the seamen also lose their wages. The reason or policy of 
the rule U alleged, (in 1 Sid. 179 ) to be^ that i^ in case of the loss of th« 

4 
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ihip by tempest, enemlefl^ Aa, the mariners were to receiye their wages, they 
would DOt hazard their li^es for the safety of the ship. The role itself also^ 
is not without exceptions; if the voj^e or freight be lost by the negllgenoa 
fraud, or misconduct of the owner or master, or voluntarily abandoned by 
them ; if the owners have contracted for freight upon terms or contingen- 
dies, differing from the general rules of maritime law ; or if be charter his 
ship to take a freight at a foreign port, and none is to be carried on the out 
Yoyage; in all those cases the mariners are entitled to wages^ notwithstand- 
ing no freight has aocmed. 



EoosEVBLT against Woodhull. 

Notice of protest must be given in due season, notwithstanding the preva- 
lence of an epidendCL Que^ et vide^ note. 

This was, an action on a bill of exchange, drawn by 
Eobert Brown, Jan., of New York, on Robert Brown, of 
liondon, for 200L sterling, in favor of the defendant, and 
by him indorsed to the plaintiff. The bill was dated the 
8d of June, 1805, and payable 60 days after sight. 

Plea^ non-assumpsit 

The bill was duly protested in London, fof non-accept- 
ance, on the 11th July, 1805. About the 1st September, 
in the same year, the plaintiff left the city of New York, 
on account of the epidemic that then prevailed, and retired 
to Newark, in the state of New Jersey. At his departure, 
he left no person to attend to his business in the city, nor 
did he fix any notification, on his door, of the place to 
which he had removed. He returned to the city about the 
latter end of October, or beginning of November, and then 
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found the protested bill under the door of his officse, and 
gave immediate notice of its protest to the defendant. It 
appeared that th^ bill must have arrived some time in Sep- 
tember. 

The defendant's counsel moved for a non-suit on two 
grounds. 

1. That the plaintiff ought to have produced a protest 
for non-payment, on account of the time elapsed betwe^s 
the protest for non-acceptance and the bringing of the ac- 
tion. 

2. That the notice given by the plaintiff, of the protest 
for non-acceptance, was not sufficient to entitle him to his 
action. 

■ 

Van Ness, J. The plaintiff's right of action was com- 
plete on the non acceptance, and there was no need to pro- 
test for non-payment.(l) Upon the 2d point, however, the 
plaintiff must be non-suited. There has been a laches on 
his part. He ought to have left notice at the last place of 
residence of the defendant, notwithstanding the prevalence 
of the epidemic.(2) 

Slosson^ for the plaintiff. 

San/ord and WeUs, for the defendant 

(1) Tide onte^ Wdden et aL t. Buck. 

(2) Bat) in the case of Timno and Chx ▼. Lague, (2 Johna. Oasea^ p. 1 J the 
ooort held, that the preyalence of a malignant fever, in the cit7 of New York, 
was a snfflcient excose for not giving notice untU Novemberi of a protest for 
non-payment made in September. 
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Kettletas against Fleet. 

A contract for the sole of ft slave, for life, maj be rescinded by the yendee^ 
if it appean that the yehdor has boand himself under seal, to manumit the 
slave after a certain period. And this, although the vendee maj have 
heard, previous to the sale, that a promise to manumit had been made by 
the vendor. 

Evidence of the slaveys forfeiture of his right to manumission, is inadmissible, 
between vendor and vendee. 

A86U1CPSIT, for 10021, the prioe o( a slaye sold to the de- 
fendant by the plaintiff 

Plea, the general issue, with special notice of the matter 
of the defence. 

The defendant, under the special notice, offered to prove, 
that in the year 1806, the slave was sold to him for life ; 
that in 1804, previous to the sale, the plaintiff had execu- 
ted, under his seal, a certain covenant, bv which he bound 
himself to manumit the slave after the expiration of eight 
years, if, during that time, he conducted himself faithfully ; 
that as soon as this covenant came to his knowledge, he 
tendered the slave to the plaintiff, who refused to receive 
him. The plaintiff's counsel objected to this defence, and 
contended that the defendant ought to show that he had 
been damnified by the plaintiff's covenant They also of- 
fered to give the defendant a bill of sale, with full cove- 
nants of warranty, &c. 

Yak Ness, J. The plaintiff had a right to transfer the 
slave for six years, at least 
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The defendant's coansel contended that^ in this action, 
the plaintiff was seeking a specific performance of the origi- 
nal contract, and the question, under the defence, was, 
whether the court would compel the defendant to complete 
that contract On this subject^ this court and the court of 
chancery act on the same principles. A person might sell 
a fee-simple in real estate ; he might have some title, a 
lease for life, for years, or a conditional fee, or an estate 
subject to incumbrances; all these might be guarded 
by covenants ; still the court would not compel the party 
to execute the contract, under such circumstances, and leave 
him to resort to his covenants. 

The counsel further remarked, in answer to the judge's 
suggestion. That the contract was entire, and not divisible, 
and, therefore, could not be good for part, and void for 
part 3 D. & E. 92 ; Selw. Ni. Pri. 47. In this case, also, 
the firaud on the part of the plaintiff, in concealing the de- 
defect of title, vitiates the whole. 

The court admitted the evidence, and the defendant 
proved the facts as stated. 

The plaintiff then offered to prove that the slave had for- 
feited his right to manumission, under that covenant But 
the court overruled the testimony. 

Van Nsss, J. The decision, on this collateral point, 
would neither be obligatory on the slave, nor on the par- 
ties to this suit ; the inquiry, therefore, is inadmissible. 

The' plaintiff then proved that the defendant, at the 
time of the purchase, knew that the plaintiff had made a 
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promise to manumit the slave after eight years' £siithful sei^ 
vice. But it was not proved that the defendant knew that 
he made this promise solemnly under his seal. 

Yak Ness, J. The only question in this case is, whether 
the defendant purchased the plaintiff's right and title, 
merely, or whether he purchased the slave for li&. If the 
defendant purchased the slave for life, then, as every sale 
of a chattel contains an implied warranty of title, the plain- 
tiff is not in a situation to complete the contract on his 
part 

If, at the time of the sale, the defendant had known that 
a covenant to manumit had been solemnly executed, in the 
manner the witnesses have stated, then the purchase would 
have been a purchase of right and title only.. But all that 
does appear from the testimony, is his knowledge of a ver- 
bal promise to manumit; this, being a mere voluntary pro- 
mise, would not have been obligatory in the law on the plain- 
tiff and the defendant would have been entitled to the ser- 
vices of the slave for life, notwithstanding. I am of opin- 
ion that the defendant had a right, under the circumstances 
of the case, to rescind the contract.(l) 

Yerdict for the defendant 
Bogardus and WiOcimj for the plaintiff 
Baldvnn and Hmmet, for the defendant 



(1) This oauae oame before the court in February term, 1811, on a 
made; (7 Johne. 324;) and the plaint mored tor a new trial, on four 
grounds: 

Ist That the covenant to manumit was not obligatory, being a mere da- 
of intention. 
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2d. That^ as the sale had been carried into ezecation, the defendant oonld 
not resist the payment of the prioe^ on the ground of the pretended fraud. 

3d. That the defendant had notice of the contract, at or before the sale. 

4th. That the plaintiff ought to have been permitted to show the condition 
broken. 

But all these points were dedded against the plaintiff, and a new trial re- 
ftised. As to the first point, the court held the covenant obligatory ; that a 
manumission does not rest on the principles of a contract, depending on a con- 
sideration, but is an act of benevolence, sanctioned by the statute, and made 
obligatory, if in writing. Upon the second point, the court said, the law 
seems now settled, that if a man sells a different interest from that which he 
pretends, and especially if the contract be founded in ignorance and fraud, the 
purchaser of a chattel may return the chattel, if he does it immediately on 
the discoveiy of the unposition, and thereby rescind the sale. The third 
point the court considered as disposed of by tlie jury, and that the fraudu- 
lent concealment of the &ct, at the time of the sale, vacated the contract 
And, as to the fourth point, they decided that the question, as to the 
performance or breach of the condition, could not be tried in a suit between 
these parties, and if it had been tried, it would not have concluded the negro. 

In the case of Tom, a negro man, (6 Johna 365,) the master had given the 
dave a certificate, declaring him manumitted from and after the death of the 
master; the master afterwards sold him as a slave, and died ; but the court 
held that he was manumitted. 

Previous to the statute of 8th April, 1801, (sea 24, c. 188,) a parol manu- 
mission was sufficient WeUs v. Xoiie, 9 Johns. 144. But since the passing 
of that act, some certificate or instrument in writing is necessary. This 
statute authorizes a manumission "by last will and testament, or by any oer- 
tiflcate in writing Ibr that purpose.** 
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MuMFOBD against Bowne, et al. 

What proof of the reoords of a oourt of Tioe-adminltyi saOldent Parol 
evidence of the ooDieDto of papers coUateral to the merits of the oaoM^ 
Boffldent. 

Assumpsit, on a policy of insurance on profits. 

The vessel had been captured and carried into Bermuda, 
and there acquitted by the admiralty court Immediately 
upoc information of her capture, she was abandoned by 
the plaintiff to the defendant and the Columbian Insurance 
GoEopany, the insurers on ship and cargo. After her ac- 
quittal at Bermuda, she arrived safe at New York, and 
was sold by the Columbian Insurance Company, under the 
abandonment 

To prove these facts, the plaintiff first produced a copy 
of the vice-admiralty records, and proved the hand-writing 
of the judge, and of the register of the court, to the certi* 
ficate, that the papers were a true copy fi'om the records. 
This was objected to, as being insufficient. But Van Nbss^ 
J., decided that the proceedings were sufficiently proved,(l) 



(1) The proceedings oflE^red in evidence in this case, being the proceedmgs 
of an admiralty courts which is a court acting under the law of nations, the 
seal proved itself without further authentication, because they are courts of 
the whole civilized world, and every person, interested, is a party. Peake^s 
Law of Ev., 72. There is a distinction, in this particular, between the evi- 
dence of the proceedings of a civil or municipal oourt of a foreign country 
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As to the other &ct8 of the insurance at the Colambian 
office, abandonment there, &o., the plaintiff offered parol 
proo£ 

P. W. Ecukliff objected to the plaintiff's giving parol 
proof of the insurance and abandonment. The papers 
ought to be pioduoed. 

Yak Ness, J. Parol evidence of the contents of papers 



and ibose of a ooort acting under the law of nations; though proof of the 
seal of the former maj be required, (Henry r. Adey, 4 Esp. 229; 3 East 321 ; 
DdafiM Y. Hani, 3 Johns. 310; Chutk r. Hvi^rd, 2 Or. 229,) that of the 
latter is always considered as evidence, without further proo£ (kUden and 
Emmd^ Arguendo Cfardere t. Ooiumbian Inaurance Oompanyj 7 Johns. 517. 
In the case of Cfardere ▼. CohmUdan Jiwuranee Ocmpamy, the sentence of the 
vice-admiralty ooorti at Antigua, was proved by the production of a copy 
under the sed of the court) signed by the actuary, in the absence of ihe regis- 
ter, accompanied by proof of the seal and signature of the actuary ; the 
proo( thereibre^ being so ample, the court declared it unnecessaiy to notice 
the distinction, raised by the counsel in the argument, between foreign mu- 
nicipal tribunals and courts of admiralty. The accuracy of the distinction, 
however, seems to be unquestionable. In FeoAm v. Fry^ in the supreme court 
of the United States, (6 Cranch, 343,) this distinction is recognized. In that 
case an exception had been taken, in the court below, to the proof of the 
proceedings of the vioe-adniralty of Jamaica^ and the point came before the 
court on a writ of error. In the court below, the proceedings wero proved 
by the production of a certified copy under the seal of the court, authentici^ 
ted by the certificate of the judge as to the of&dal character and authority 
of the deputy register, and by a notarial certificate as to the ofiQcial charac- 
ter of the Judge. 0. J. Marshall, in pronoundug the opinion of the court in 
this case, observes : " The sentence is sufficiently authenticated to be received 
in evidencei Being a court acting under the law of nations^ its prooeedinga 
may be proved according to the mode observed in the present case; and 
were this doubtful, that doubt would be removed by the dreumstance, that 
it is the fbrm stipulated by the treaty of 1791, art 19. In a prior case, 
{Church ▼. JBttUoH; 2 Cranch, 237,) the same doctrine is admitted, by the 
oounael on both sides^ but the case was ultimately dedded on other groundsi 
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may be given, where they do not form the foandation of 
the cause, but merely relate to some collateral faot.(2) 

S, Jones^ for the plainti£ 

P. W. Baddiff^ for the defendants. 



(2) In Souihmck y. Stevens^ for ft libel, (10 Johna 443,) the Judge At mn 
prinUf allowed the plaintiff to proYe, by parol, the averment in his declara- 
tion, " that he was state printer, and president of the Mech^ic's and Fanner's 
Bank." And the admissibility of this evidence having been made a point 
on a motion for a new trial the court decided that parol proof was admisBiSle. 
That those facts were only inducement, and introduced as collateral matter, 
and not as matter in issue, and that the practice is not to require such strict 
technical proof of collateral facte^ as if they were facts in issue. That it is 
eveiy day's practice^ to give parol proof In such cases of matters of fact, sus- 
oeptible even of proof of the most solemn kind. Yide poat^ People v. Cfiiberif 
191. 



END OF SPTTINGS AFTER MAT «ERM, 1808. 
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JUNE CIRCUIT, 1808. KING'S COUNTY 

I 

JoBALiMOK against Piebpont and Cornell. 

Where trespasB is laid with a canHrmando^ the plaintiff may giye eyidenoe of 
diyen acts of treapaas within the eofUinuando; but if he trayel out of it, 
he must select one act and rest upon that 

Tms was an action for a trespass, by the defendants, on 
the plaintiff's land. 

The declaration was entitled of August term, 1804, and 
set forth the commission of divers trespasses on the 1st day 
of January, 1804, and often afterwards, to wit, until the 
day of exhibiting the bill in the cause. 

The plaintiff's counsel offered to produce evidence of 
some acts of trespass, anterior to the 1st of January, 1804. 

The defendants' counsel contended, that the plaintiff 
must confine his proof to acts of trespass within the am- 
iinuando. 

Yan Ness, J. Where a plaintiff declares for trespasses 
done on a particular day, with a continiumdo to another day, 
he may give, in evidence, any smnber of acts of trespass 
within the. oontimumdo ; but if he travels out of the oontfnti* 
oTMib, he must select one act of trespass, and give evidence 
as to that act only.(l) 

(1) To ayoid multiplicity of suita, a maa maj, in one aotioa of trespass^ 
raoorer damages ibr many treflpaasea, laying the first to be done with a cohif 
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The plaintiflT selected a particular act out of the otmidit^ ' 
andoj and obtained a verdict 

D. B. Ogden, for the plaintiff. 
Cblderij for the defendants, 

Hnuando; provided it is a trespass, of which there oould hare been a OOQ- 
tinuance. 1 Lev. 210. And whether it is such a trespass or Dot, is a oon- 
mderation of good sense. 1 Lord Rajm. 240. 

There are two ways of declaring with a conUnuando; the one with a com- 
Unuando for the whole time, ^m the dajr on which the first trespaas it 
charged^ until a subsequent day mentioned in the declaration. This way of 
declaring is proper, in any case where the trespass maj have been continued, 
without intermission, for a longer term than the space of one daj. The 
other mode is with a contin^ando diversis didms et tnctbus^ viz: on divers days 
and at divers times, from the day on which the first trespass is charged, un* 
til, kc. This way of dedariog is proper, where there may have been a re- 
petition of the trespass on a subaequent day, or where part of the trespaat 
was committed on one day and part on another. 6 Bacon. 604. 

Where the coniinuando is defective, or when it is abandoned, as it aeema 
to have been in this case, the declaration is considei^d as a general dedans 
tion in trespaas; and if there is but one oount, the plaintiff' is, conaequently) 
driven to rest hia cause on a single act of trespass. Ibntleroy r. JLylnMr, 1 
Lord Raym. 240; Mbnckton v. Paahky, 2 Lord Baym. 977. The day, in 
trespass, being immaterial, the plaintiff has a right to offer evidence of a 
trespass before the day laid in the declaration. And so is, Co. Litt 283, a. 
In an action of trespass, if the day, laid in the declaration, be either before 
or after the actual day, on which the trespass was committed, it is not mate- 
rial if a trespass be proved before action brought. Buller, in bis 2M iViiii^ 
observec^ on the \erj point in this case, as follows : " In trespass with a O0fi> 
tffiuando, the plaintiff ought to confine himself to the time in the declaration ; 
yet he may waive the c(mtxniMmdo^ %nd prove a trespass on any day before 
the action is brought'' Buller 1^. P. 86. So in Hitm y, Obhcr^ (1 Starkie, 
361,) Lord Ellenborough held, that it was competent to the plaintiff to give 
in evidence, one act of trespass anterior to the time laid in tihe record ; bat, 
that in such case, he would be confined to one act of trespass^ though he 
might give, in evidence, any number of acts of trespaas within the time laid 
in the record, if he confined himseif to that time. 



CASES 



ABGITED AND DBTBBiaNKD 



AT 



NISI PRIUS. 



SITTINGS AFTER NOYEHBER TEEU, 1808, AT NEW YORE. 



Coram Mr. JusncK Thompson. 



i#t» 



Cunningham, mrvwor </Halsted, against Duncan. 

Where the agent, of the sunrivor of an insolvent firm, beuig invested with 
power to collect and pay the dehts of such firm, leaves money, then ool- 
looted, in the hands of a third person, with mstmctions to pay it to such 
creditors, an action for money had and reoeived for the use of such sur- 
vivor will not lie against such third person. 

Whether the jury leave their bench or not, the plaintiff, by not answering 
when called, may preclude them fix>m giving a verdict 

Assumpsit, for money had and receiYed to the use of 
Cunningham, as surviYor of Halsted. 

Plea, non-assumpsit. 

Cunningham k Halsted had been oo-partners in trade. 
Halsted died in the fall of 1804, during the continuance of 
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the co-partnership, and one Maver administered on his es- 
tate. Upon the death of Halsted, who was the acting part- 
ner in the firm, the affairs of the co-partnership were found 
to be considerably deranged. An advertisement was, 
thereupon, inserted in the public papers, signed by Cun- 
ningham & Mayer, directing the debtors of the partnership 
to make payment to Maver, who was verbally empowered 
by Cunningham to pay the partnership debts out of the 
proceeds. Afler payment of part of those debts, 914 dol- 
lars were still left in the hands of Maver. Maver being 
under the necessity of leaving the country, placed the same 
in the hands of the defendant, in December, 1805, with a 
schedule containing the names of the remaining creditors 
of Cunningham & Halsted, and written instructions to ap- 
propriate that sum to the payment of those creditors. This 
sum, it appeared, was still in the hands of Duncan, the de- 
fendant 

In August, 1805, William Cunningham, the father of 
the plaintiff, received a general power of attorney, from 
his son, to act in the concerns of Cunningham & Halsted, 
of which, however, it was doubtful whether notice had 
been given to Maver, previous to the payment to Duncan. 
This action was brought to recover the sum so deposited 
with Duncan by Maver. 

Thompson, J. If this action had been brought against 
Maver, I think the question would have been very differ- 
ent from what it now is. In this case, however, the money 
was received by the defendant, for a special purpose, to be 
applied to the payment of certain debts of Cunningham & 
Halsted, and, therefore, not received for the use of Cun- 
ningham & Halsted, but for the use of third persons, their 
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creditors. I am of opinion this action cannot be sias- 
tained.(l) 

This catLse then went to the jury under the charge of 
the judge. The jury agreed without leaving their bench. 
The plaintiff, however, when called, did not answer. 

Boyd^ for the defendant suggested that where the jury 
ft 

(1) So, in the case of NeQaon r, BHght, (1 Johns. Cases, 207,) it was held, 
bj the court, that where a trust is created in any manner, even without the 
knowledge of the cestui que trust, he may affirm it and enforce the trust The 
defendant in this case, therefore, was liable as trustee to the creditors, in 
whose behalf he had received the money, and the trust oouTd not be released 
without their consent^ so as to make the defendant a trustee for the use of 
the plaintiff! 

The point*mentioned in the preceding note, which is found in the first 
edition of this work, has been fl^quently under consideration, since that time, 
in various forms, in courts, both of law and equity, and may be considered 
well settled, both here and in England. 

It will suffice to give the remarks of Story, J., in Ecdsey v. Whitney, (4 
Mas. 214,) on this head, which arc fUlly sustained by the authorities, and 
rery succinctly express the rule: "To the creation of a trust, by deed, in fa- 
vor of any person, it is not necessary that the cestui que trust should either 
be a party or assent to it He may, indeed, reject the beneficiary interest, 
and if he does so, it falls to the ground and becomes, perhaps^ a resulting 
trust for the grantor. But if the trust be for his benefit, the law presumes 
his assent to it until the contrary is shown ; and it is clear that trusts may 
be lawfully created, when there can be no present assent, for they may be 
in fibvor of persons not in existence. It is sufficient, in general, that in such 
cases there is a competent grantor to convey, and a competent grantee to take 
the property. As to trusts created for the benefit of creditors, and to which 
they are not, technically speaking, parties, if bona fide made, they are un- 
questionabi^y valid, by theUaw of England, s^nd pass a legal estate to the 
trustee. '' Vide Moses y. Murgalttoyd, I John. Ch. Rep. 119; Cumberland r. 
CodringtoUf 3 John. Ch. Rep. 261 ; Shepherd v. McBvers, 4 John. Ch. Rep. 
136; Weston T. Barker, 12 John. 2T6; OunningTiam v. Freeborn, (in error,) 
11 Wend. 241; Berley ▼. Ihylor, 6 Hill, 577 ; Marbury v. Brooks, 7 Wheat 
556; Breaks y. Marbwy, II Wheat 78, &a; Angel on Assign. 168. 
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agree without leaving the court, the plaintiff must be con* 
sidered as present, and the jury cannot be precluded from 
giving their verdict, as they may where they have retired 
to deliberate. 

Thompson, J. I know of no such distinction. Let a 
non-suit be recorded.(2) 

Woods, for the plaintiff ' 

Bogd, for the defendant 



(2) The distinction suggested by the counsel in this case, has been fre- 
quently assorted in practice ; but^ upon a dQigent examination, I have not 
been able to find a single case, nor even a didum of any judge or writer, in 
support of it. The theory of the law on this subject is directly opposed to 
it Before the jury deliver their verdict^ the plaintiff is bound to appear in 
court, by himself or by his attorney or counsel, in order to answer the amerce- 
ment to whichf by the old law, he was liable, in case he failed in his suit, as 
a punishment for his &lse claim. And if he does not appear, no verdict can 
be given, but the plaintiff is said to be non-suit, non seqiUtur damorem suum. 
3 Com. 376. Although the amercement is no longer, in fact, exacted, still 
all the ancient forms attending it are observed, viz: The calling of the plain- 
tiff before the verdict is pronounced, and if pronounced against him, or if he 
is non-suited, the formal entry of judgment, that he be in misericordia pro 
/also ciamore. This then being the true reason for calling the plaintifl^ it is 
immaterial whether the jury have retired or not, the plaintiff must always be 
called. 

The Ck>de of Procedure, and the rules of court carrying the code into ef- 
fect, ^supersede the learning (for all practical purposes, at least,) contained in 
this note. It is now declared, in rule 26, that it shall not be necessary to 
call the plaintiff when the jury return to the bar to deliver their verdict, and 
the plaintiff shall have no right to submit to a non-suit after the jury have 
gone from the bar to oonsider of their verdict 
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Fanning and Brown against Myers and Livingston. 

Where a witDess shows his interest on his voir dire, arising under a sealed 
instniment^ and shows it discharged hy parol, he is a good witness. 

This was an action of assumpsit for money had and re- 
ceived. 

Plea, the general issue. 

The first witness called by the plaintiffs, being sworn on 
his voir dire^ testified, that he, the plaintiflfe and a number 
of other persons, among whom was the defendant Myers, 
then of the firm of Myers k Phillips, entered into an India 
speculation for the purchase of teas. The agreement of 
the parties was in writing, and under seal, in which it was 
agreed, among other things, that a credit was to be obtained 
in India, on the responsibility of all the parties to the con- 
tract The plaintiff paid the India debt with their own 
notes. 

Upon the arrival of the proceeds of the adventure, the 
teas were divided among the several contracting parties, ac- 
cording to their interests respectively, they paying their 
proportion of the India debt to the plaintiffs, upon which 
their respective responsibility for that debt ended. The wit- 
ness had paid his proportion. The house of Myers & Phil- 
lips being then insolvent, a part of their share of teas was 
placed in the hands of the plaintiffs, to be at their disposal, 
in order to meet their part of the India debt. The plain- 
tiffs sent these teas to the defendants, (who were auctioneers,) 
to be sold at public sale, for their use. 
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Emmet and Hoffinan contended, that he was an interested 
witness, because, if the sum now in controversy should 
not be recovered from the defendants, this would increase 
the share of the India debt to be paid by the contracting 
parties, the house of Myers & Phillips being insolvent ; 
that the original contract of responsibility being under 
seal, a verbal discharge of that responsibility was insuffi- 
cient according to the maxim, ^^ unumqwDdqvA dissolvihir 
eodem ligamine quo ligatur;^^ that, therefore, the witness 
was still liable over, notwithstanding the discharge, and, 
consequently, directly interested. 

• 

ItEOMPSON, J. Where the interest of a witness appears 
from his own statement, on an examination on his voir dire^ 
it is competent for him to discharge that interest in the 
same manner. The witness here shows his interest, and 
shows it discharged : he must be sworn in chief.(l) 

Golden and WeUs^ for the plaintifi. 

Emmet and Hoffman^ for the defendants. 

(1) The examination of a witness npon his vcvr dirty being upon matter 
oollateral to the issue, is not bound down by the same strict rules whidi gov- 
ern an examination in chief. The con^nts of written instraments may- be 
inquired into on such examination. But if the witness has been sworn in 
ohieC the privileges of an examination on a wnr d/iirt, cannot be extended to 
a cross-examination, although the inquiry is as to his interest; it must, for 
this purpose^ take place in its due order. Howell v, Lock^ 2 Camp. 14. Ck)n- 
sequently, as the privilege extended to this species of examination may en- 
able a party to prove a witness interested, by matter in writing, by parol 
proof of its contmits, it is reasonable that parol proof of any paper discharg- 
ing that interest^ should also be received, and such is the rule to be drawn 
from the booksL 

In the BMytT*9 Oompany v. JoneSy Esq , (1 Esp. Gases, 160,) a witness was 
asked, on his voir dire^ if he was not free of the Butcher's Company? He 
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answered, that he was not then, but bad been free, and had been afterwards 
disfranchised. He was then asked if the disfranchisement of members was 
not regularlj entered in the Company's books? He answered he believed it 
was. The coanse], who examined him, then in^sted on the prodaction of 
the books, to show the witness disinterested. But Lord Kenyon overruled 
the application; he said that the objection to the competency of the witness 
having arisen out of an answer to a question put by the defendant's counsel, 
in whiqh he had admitted that at one time be had been incompetent, thst 
he should be allowed to restore himself to competency by the same means, 
which was by stating by parol whether he was then disfranchised or not ; 
either as part of his answer to the question so put^ or to one put by the 
plaintiff's counsel So, also, in the case of Botham v. Swrngiey, (1 Bsp. Gases, 
165, and Peake, 219,) a witness, upon his voir dire^ showed himself interested, 
but discharged that interest by declaring, at the same time, that he had become 
bankrupt, and had obtained his certificate ; it was contended that this fact could 
only be proved by producing the certificate. But Lord Kenyon held, that 
when the objection to the competency of a witness arose from bis answer to a 
question on his voir dtrdf that he might, in the same manner, do away the 
objection, and restore himself to competency by parol It is^ however, at 
the same time, to be observed, that if the interest, in these cases, had been 
proved by other testimony, it would have been necessary to have answered 
the objection by the best evidence ; the book of the company in the first case, 
and the certificate in the last 1 Esp. 164. See this rule fully discussed and 
sustained in Lwmmis v. Row^ 10 Ad. ft Ellis, 605. 

The rigid rule of the common law, which excluded a witness interested, 
in any degree, in the issae of the cause, led to great refinement, and was the 
parent of much subtle reasoning at nitipriua. The legal effect of a release 
in restoring the competency of a witness, without curing his {wejudioe, seems 
to have led to the conclusion that a different rule was necessary. Interest 
BO longer excludes a witness, but it is still a proper subject of caution and 
comment to the jury. Oode^ sea 398. 
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Copper, et al. against Powell and Willis. 

Where a bill of exchange is remitted for the payment of a precedent debt, 
if due diligence is not used in obtaining payment, and due notice of dis- 
honor given, it will be a satisfaction of such debt 

This was an action of assumpsit. The declaration con- 
tained the common monej counts. 

Plea^ non-assumpsit. 

The defendants admitted the plaintiff' claim, but con- 
tended that they had fully paid it. To prove the payment, 
the following facts were offered in evidence : that a certain 
bill of exchange had been remitted by the defendants to 
the plaintiffs, drawn by Bichard S. Hallet, on Finleys, Up- 
pleby & Co., of Hull, in favor of Powell, one of the defend- 
ants, and by him indorsed to the plaintiffs, merchants at 
Birmingham, in England. In the plaintiffs' account cur- 
rent with the defendants, this bill appeared credited when 
received, and debited when dishonored ; that this bill was 
received by the plaintiflfe, duly presented, and protested for 
non-acceptance, and for non-payment, the 22d June, 1804 ; 
but no formal notice of the dishonor had ever been given 
to the indorser, and it did not appear that he knew of it 
before the next spring, nor had the bill been returned to 
him ; that a certain ship and cargo had been consigned to 
the drawee by Hallet, the drawer of the bill, to meet the 
same, which was wrecked on her voyage to Hull, previous 
to the protest for non-acceptance, and the bills of lading 
came to the hands of the drawee previous to the protest for 
non-payment; that after all expenses, salvage, &c., on the 
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wreck, had been paid by the drawee, there remained in the 
hands of the drawee a. balance of about 46/1 in favor of 
Hallet, the drawer, but this balance was not ascertained 
until after the bill had been protested for non-payment 

Emmety for the defendants, contended that the plaintiff, 
by neglecting to give notice of the dishonor of the bill to 
the indorser, and to return the same to him, had made it 
their own, and that it must now be considered as payment ; 
that the rule, that the want of funds in the hands of the 
drawee excuses the neglect to give notice of the dishonor 
of a bill, was not without exceptions ; that this bill was 
drawn on the faith of a consignment not yet come to hand, 
and in this case, on the authority of Ch. J. Eyre, in 
Walioyn v. Sl Quintin, (1 Bos. & Pull. 662,) even the 
drawer is entitled to notice. The indorser, however, is en- 
titled to notice in all cases. That the drawer has no funds 
in the hands of the drawee, is no excuse for not giving no- 
tice to an indorser. Peake's Ni. Pri. 202 ; 1 D. & E. 712. 
And in this case, there were funds in the hands of the 
drawee, the extent of which were known at the time of the 
protest for non-payment. 

HophinSy for the plaintifis, considered the bill of exchange 
as a collateral security merely, being given as a means of 
making payment of a precedent debt It was indorsed by 
one of the defendants only. That the neglect to notify the 
indorser in this case, would not fix the bill on the plaintifiEs 
as a payment ; that our law and the English law, in this 
particular, were essentially variant The English law, rest- 
ing on the statute 6 Anne^ ch. 9, sec. 17, which expressly 
enacts, that a bill shall be considered as payment, where 
the party receiving it has not used due diligence to obtain 
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payment of it. Bat as this statute has not been adopted 
by our legislature, the case most rest upon the common 
law ; that at the common law, previous to the statute of 
Anne, a bill of exchange, without payment, was not a sat- 
isfisiction of a precedent debt, unless it was part of the con- 
tract that it should be so, and, therefore, a creditor, by re- 
taining a bill under the circumstances of the present case, 
and neglecting to give notice of the dishonor, did not^ 
thereby, make that bill a payment ; that no diligence to 
obtain payment is necessary, on the part of the holder, at 
the common law, nor is it necessary that the creditor should 
give notice to the debtor of the failure in payment. It 
was equally the duty of the party who gave the bill, with 
the one who received it, to see to the payment of it ; {Clark 
v. Mundal, 1 Salk. 124; 8 Salk. 68; Kydd on BiUs, 171, 
172;) that, therefore, nothing but actual payment could 
make the bill of exchange satis£Eu;tion of the plaintiffs' debt 

Thompson, J. The doctrine, urged by the plaintiflb' 
counsel, is liable to a variety of objections. I am of opin- 
ion that, in cases like the one now before the court, due 
diligence, in obtaining payment, must be shown on the part 
of the plaintifiQ9.(l) Notice of the dishonor, therefore, 



(1) The distinction, mentioned in the argument of the plaintiffii' counsel, 
is noticed both bj Mr. Chitty and Mr. Kydd, in their respectire treatises on 
"Bills of Bxchange." Anciently, (says Mr. Kydd,) a distinction seems to 
hare been taken between the case of a bill of exchange, given in payment 
of a precedent debt, and that of one given for a debt contracted at the time 
the bill was given. In the latter case, the person who received it must 
have used due diligence to recover the money of him on whom it was drawn, 
otherwise he could not resort to the party ih)m whom he received \% and 
diarge him on the original contract But| in the former case^ the bill was 
not considered as payment unless the money was paid by the drawee, and 
no diligence seems to have been necessary in the holder, to obtain payment^ 
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nor anj notioe to the peraon from whom he receiyed it^ of the fiulare in paj- 
ment Kydd, 178. Mr. Kjdd, however, conaidera this ancient distinction 
(m he terms it) done away by Stat 3 & 4 Anne, ch. 9, sea 7. 

Ut. Chitty agrees with Mr. Eydd, in supposing that this distinction existed 
at one time in the hiw; but does not agree with him as to the effect of the 
Stat Ann., which he considers as confined to a particular class of bills, viz: 
bills made payable after date, and expressed to have been given for value re- 
oeived. He admits the change In the law, but ascribes it to a change of opin- 
ion in the courts of justice. Chitty, 131. The distinction aUuded to, by 
these two writers and by Ihe counsel in his ailment in the text, will be 
found, upon a careftd examination of the authorities, never to have existed 
in fiict in the English law. They all refer to the case of Clark v. Mundal^ 
(1 Salk. 124; 8 Salk. 68.) in support of their observations. But that case 
win be found, upon examination, to be a loosely reported Nisi Prius Case, 
(vide, 12 Mod. 203,) and, In all probability, a very inaccurate note of what 
fell from Lord Holt on that occasion, as it is totally at variance with other 
opinions, expressed by Lord Hdt, on the same subject and about the same 
time. He always entertained the opinion, in opposition to the opinion of the 
merchants, that a promiisory note was not payment of a precedent debt, and 
his strong expressions on this subject, in all probability, misled the reporter 
in Clark ▼. MuneUH who has not attended to the qualifications of that gen- 
eral position, constantly expressed by Lord Holt 

The case of Clark v. Mundai, was decided, (3 W. k M.,) A. D. 1692, and 
in the same year the case of Dcurrack v. Savage, (1 Show. 151,) was decided 
by C. J. Holt, hi which the contrary doctrine, to that stated by Salkled, is 
expressly held ; viz: that ktcheSf vrith regard to such a note, would make it 
amount to a payment In that case a draft was given on a third person, for 
a precedent debt, and there was laehea in demanding payment; and Holt 
held, that when a bill was given for a precedent debt, such bill should be 
deemed payment, if the holder did not, within a convenient time, resort back 
to the drawer for his money; for his keeping the bill so long in his pocket, 
was evidence that he thought the drawee good at the time, and agreed to 
take him as his debtor. So, agam, in the case of Ward v. Evans, (2 Lord 
Baymond, 930, A. D. 1704,) Lord Holt again states the true rule. In this 
case^ the servant of the plaintill^ in receiving payment of a precedent debt 
from the defendant^ took a goldsmith's note for port, payable to bearer ; the 
goldsmith, however, stopped payment before the holder presented the bill ; 
and it was contended by the defendant, in an action brought on the original 
oonaideratioii, that the plaintlfi^ by his laches, had made the note his own. 
Holt, CL J., in pronouncing judgment; said : " I am of opinion, and always 
wafl^ (notwithstanding the noise and ciy, that it is the custom of Lombard 
■traet,) that the acceptance of such a note, is not actual payment I agree 
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to the difference, taken bj mj brother DameU, that taking a note for goods 
sold ifl payment, because it was part of the original contract, but paper is no 
payment where there is a precedent debt. For, when such a note is giren 
in payment, it is always intended to be taken under the condition, to be pay- 
ment if the money be paid thereon in convenient season. But if the party 
who takes the note, keeps it by him for several da3rs, without demanding it, 
and the par^, who ought to pay it, becomes insolvent, he that received it 
must bear the loss, because he prevented the other person from receiving the 
money, by detaining it in his custody.'' Again, in Fopley v. Ashley, (6 Mod. 
147 ; 3 Ann.,) Holt, G. J., again held the same doctrine : " If a man take a 
note for a precedent debt, and after it is payable^ makes no demand, and he 
might have been paid had he been diligent enough, then if the party, on 
whom the note is, &il8, it is at his peril who holds the note. The rule to be 
deduced from these three last cases, is the correct rule; and has been con- 
stantly acted upon in the English courts, not as the rule deducible from the 
Stat of Ann., but as the common law rule. The Stat of Ann. is certainly, 
merely a declaratory statute, and may have arisen in some measure from the 
collision between Lord Holt and the merchants ; and the error in the hookup 
above cited, has, doubtless, proceeded from its being considered a remedial 
law ; for we find, after the passing of that statute^ frequent decisions in the 
English books, on the broad principle of the common law, without any re- 
ference to the statute. 

Thus, in Smith v. WUBon, (Andrews, 188; 11 G. 2, 1738,) a note drawn 
by a third person, in favor of the defendant, and indorsed by him, had been 
given by the defendant to the plaintiff in payment of a precedent debt The 
note became due the 28th March, aftd the plaintiff held it without demand- 
ing payment until the 13th May following, when the maker became insol- 
vent The holder then brought au action, on the original consideration, against 
the defendant It was held, however, by Lee, 0. J., and the whole courti 
that when a note is taken for a precedent debt, it must be intended to be 
taken, by way of payment^ upon this condition, that the note is paid in a rea- 
sonable time; but if the person accepting it does not endeavor to procure 
such payment, and the money is lost by his de&ult, he must, and it is rea- 
sonable that he should, bear the loss. So, again, in Chamberlyn v. Leiarioe, 
(7 O. 3, 1767 ; 2 Willis. 353,) a draft on a thurd person, bad been given fbr 
a precedent debt for work and labor, and the person, to whom It was given, 
held it for four months without demanding payment, and afterwards the 
maker became insolvent, and then the payee sought to recover on the origi- 
nal consideration ; but the court held, that the plaintiff, by accepting the 
note, undertook to be duly diligent in trying to get the money from the 
drawee, and also to apprise the drawer if the drawee fltiled in making pay- 
, ment) that he had substituted himself in the place of the defendant, who had 



NEW YORK NISI PRIUS CASES. 78 

Copper V. Powell. 

been deceived into a belief that the plaintiff had got the monej of the 
drawee. That the common law detests negligence and laches. And that 
the plaintifl; by holding this order four montha, had discharged the defendant 
of his debt, and credited the drawee in his stead. 

Later decisions are also to the same effect Vide, 1 Esp. 446 ; 16 East 
17. The true rule, therefore, always has been, that if receiving the noto of 
a third person is part of the original contract, It is an absolute payment 
without reference to the question of laches or not, if there has been no fraudu- 
lent misrepresentation ; but when a noto is received for a precedent debt, it 
18 not payment unless there has been laches on the part of the holder, or an 
express agreement to receive it as payment The decisions, in our own 
courts, have been conformable to this rule. In Murray y. Chuvemeur and 
Kemble, in the court of errors, (2 Johns. 440,) it was declared to be a settled 
rule of law, that a bill shall not be a discharge of a precedent debt, unless 
it be so expressly agreed between the parties. And when it is not expressly 
agreed, the holder is bound to use due diligence to obtain payment Herring 
y. Sanger^ 3 Johna Cases, 72. And in Tobey v. Barber, (5 Johns. 72,) the 
court again declared, that it was a rule well settled and repeatedly recognized 
in this oourt, that taking a noto either of a debtor or a third person, for a 
pre-existing debt^ is no payment, unless it be expressly agreed to take the 
note as payment, and then run the risk of its being paid ; or unless the credi- 
tor parts with the note, or is guilty of laches in not presenting it for payment 
in due time. He is not obliged to sue upon it; he may return it when dis- 
honored, and resort to his original demand. Vide etiam^ 3 Johns. 389. But, 
before he can recover in such a case, he must produce the note, and cancel it 
at the trial Hoimes y. Decamp^ 1 Johna 37. And whether a noto was taken 
absolutely as payment or not, is a question of fact for the jury. Johnson v. 
Weed, 9 Johns. 310. In WhUbdck v. Van Ness, (11 Johns. 410,) all the cases 
on this subject are reviewed. 

The promissory note of a debtor, given for a precedent debt, can, in gen- 
eral, only operate to extend the time of payment It may, in some cases, 
when accompanied by some other thing of yalue, amount to an accord and 
aatis&ction. Disbie y. Lamed, 21 Wend. 460. 

The operation of this rule is intorestinp: in the case of retiring partners, 
and the effect of the noto of a portion of the partoers upon the liability of 
BQch retiring partner, not a party to such new note^ has given rise to much 
discussion in this state and in England. 

The difficulty in making such noto a satia&ction of the debt, in relation to 
the retiring partner, is the want of consideration. The creditor, being al- 
ready possessed of the promise and liabOity of all the partners, yery clearly 
gains nothmg by relinquishing the liability of one of them, and any pro- 
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ought to have been given, bat this neglect may be obvia* 
ted by showing that the defendants have thereby sustained 
no iDJury.(2) 



mise on his part, therefore, however solemn, to accept the note of a portion of 
the partners as payment, is dearlj gratuitous. 

The supreme court of this state, at an early period, held that the doctrine 
of nudum padian had nothing to do with the question, and sustained such 
note as a fUll dischai^ of the retiring partner. Arnold y. Oamp^ 12 Johns. 
407. Bat that decision has been disapproved o( and it must now be con- 
sidered, in this state, as entirely settled that such note, although accompa- 
nied by an absolute promise to receive it in payment, does not relieve the re- 
tiring partner, who still remains liable for the debt upon his original obliga- 
tion. Cob V. Socket, 1 Hill, 616; Wayddl v. Luer, 5 HUl, 448. 

The transfer, by the retiring partner, of all his interest in the partnership 
fUnds to the remaining co-partners, affbrds no aliment to the agreement, the 
entire fund being already bound to the payment of the debt lb. It may, 
therefore, be considered as well settled in this state, that unless some decided 
feature of accord and satia&ction is introduced, the original liability of the 
retiring partner remains. The rule stUl fluctuates in England, where the ten- 
dency seems to be to sustain such notes. Uiompaon v. Percival, 6 Bam. ft 
Adolph.926 ; David v. I!Uice, 6 Bam. & Ores. 196. Much ingenuity is exer- 
cised by some of the learned judges there, to seize on special features to sustain 
such contracts ; the most striking is pladng the new relation on the footing of a 
loan to tlie new firm, by the assent to the opening of a new credit on their 
books when such assent is proved. lb. 

(2) The leiding case, on this subject, is the case of Beckerdike v. SoUman, 
1 T. R. 410. There it was decided, that if, fVom the time the bill was drawn 
down to the time it became due, the drawer never had any effects in the 
bands of the drawee, notice to the drawer of the dishonor of the bQl is un- 
neoessaiy; for he must know whether he had effects in the hands of the 
drawee or not ; end if he bad none, he had no right to draw upon him and 
to expect payment from him ; nor can he be injured by the non-payment of 
the bill, or the want of notice that it has been dishonored. In an action 
against the indorser, however, this rule does not apply; he is in all cases en- 
titled to notice, for he has no conoem with the account between the drawer 
and acceptor. WSkea et al v. JackSy Peak's N. P. 203. The want of notice 
to the indorser, therefore, was oondusive, and the pfaiintiff had no right to go 
into evidence upon the broad question, whether the mdorser had sustained 
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The plaintiffi then went into evidence, to show that 
Hallett was insolvent at the time of the return of the bill, 
and, of coarse, that no injury could arise from the want of 
notice. The weight of evidence, however, being that Hal- 
lett might have paid the bill, the jury found a verdict for 
the defendants. Yide post^ Ireland v. J^, and the note to 
that case. 

Ebpkin8j for' the plaintiffs. 

Bmmet, for the defendants. 



«P7 izjuiy or not Lord Eenyon would not allow this evidenoe to be gone 
into even in the case of a drawer, where there was no pretenoe that he had 
no ftmds in the hands of the drawee at the time. In Dennia y. Merrier^ (3 
Esp. 15t,) the oounsel, ibr the platntifl^ offered to show that the drawee had 
sustained no prejudice whatever from the want of notice; and contended 
that such evidence wonid dispense with the necessity of a notice. But Lord 
Kenyon said, I cannot hold the law to be so. The only case in which notice 
is dispensed with, is where there are no effects of the drawer in the hands 
of the drawee. This would be extending the rule Ikrther than ever has been 
done, and opening new sources of litigation, in investigating whether in fbct 
the drawer did receive a prejudice from the want of notice, or not In 
Wahoyn v. St Quintin, (1 Bos. & Puller, 654,) Eyre, G. J., observes, that it 
has been resolved, in many cases, that when the drawer has no effects in the 
bands of the acceptor, notice may be dispensed with. But it may be proper 
to caution bill holders, not to rely on it as a general rule. The case of ac- 
ceptance on the ffidth of consignments from the drawer not come to hand, 
and the case of acceptances on iair mercantile agreements, may be stated as 
exceptions, and there may be possibly many others. And so in Orr v. ifo- 
ginnis^ (7 East 361,) Lord Ellenborough decided, that the rule does not ex- 
tend to cases where the drawee had effects of the drawer in his hands, at 
the time of the bill drawn, though the balance might vaiy afterwards. In 
every point of view, therefore, notice to the defendant, in this case, was ne- 
r, and the solvency or iasolvenoy of Hallett was of no hnportance. 
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ScHiEFFELix et al. agaimi Habvey. 

In an action on the csjie by a freighter, against the owner of a general abip^ 
for damages hj embezzlement, it is not necessary that notice of such dam- 
age should have been given previous to the commencement of the action. 

Plundering, by a custom-house officer, having charge of a vessel, is within 
the risks assumed by the owner, under a bill of lading. 

Established principles oif law cannot be controlled by custom. 

This was an actioi\ on the case against the defendant, as 
owner of the ship Science. 

The plaintiffs' declaration contained, 
1st A count alleging a loss by embezzlement. 
2d. A count on the bills of lading ; and, 
8d. The common money counts. 

Plea, the general issue, with notice of special matter. 

It appeared in evidence that the Science was a general 
ship, owned by the defendant, and bound from the port of 
New York to the port of London. The plaintifl& shipped 
on board of her, two bozes of nutmegs, to be delivered to 
certain consignees at London. The bill of lading, signed 
by the captain, specified the two boxes of nutmegs, with- 
out mentioning their weight, and contained the usual memo- 
randum, "contents unknown." The two boxes were 
weighed by the weighmaster, on the wharf, at the port of 
New York, previous to their being put on board, and weighed 
4 cwt., and were in good condition. These articles, how- 
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ever, being inadmissible articles, could not be landed in the 
port of London, according to the intention of the shippers, 
and the captain wai) compelled to bring them back again 
to New York. As soon as the vessel arrived at Gravesend, 
on her way to London, two cnstom-house officers were 
placed on board, to prevent the landing of inadmissible ar« 
tides, and these officers remained on board until the ves- 
sel's departure from London on her homeward voyage, and 
during all that time, had free access to the nutmegs, which 
were so stowed on the outward voyage as to be altogether 
inaccessible to the crew. It was admitted that the revenue 
officers, in the port of London, are notorious for plunder* 
ing the property under their care. 

On the day the Science departed from London, on her 
homeward voyage, the captain and consignees signed an 
agreement, indorsed on the original bUl of lading, to return 
the articles mentioned in the bill of lading, at an increased 
freight, to the shippers at " their own risk." The nutmegs 
were inaccessible to the crew, on the homeward voyage, 
and were found to weigh but 8 cwt when delivered at the 
port of New York. They were brought to the shippers 
by a cartman, employed by the ship, and, upon examining 
the boxes, the hoops appeared to have been taken off. 

The counsel, for the defendant, then offered testimony to 
show, that as soon as a custom-house officer is put on board, 
as in this case, the goods are at the risk of the shipper, ac- 
cording to the general understanding of merchants. 

Thompson, J. The testimony is inadmissible. The es- 
tablished principles of law cannot be controlled by custom. 

It was then urged, for the defendant : 1. That it was not 
sufficiently shown, that notice of the deficiency had been 
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given to the defendant, previous to the discharge of the 
crew. That the ship-owner is entitled to such notice, to 
enable him to compel the crew to make good the defi- 
ciency, from their wages. To show that the crew were 
bound to contribute, he cited Abbott, 874, 875 ; 2 Show. 
167 ; Lord Eaym. 650 ; 4 Bos. & Pull. 847 ; 8 Johns. Eep. 
17 ; 1 Peters, 289, 248, and he contended, that the doctrine 
of notice was a necessary result^ from the liability of the 
crew. 

2. That from the testimony, however, it was apparent 
that the deficiency must have arisen from the acts of the 
custom-house officers, and that the shipowner was not lia- 
ble for the conduct of men over whom he had no control 

The counsel, for the plaintiffi, said it was absurd to con- 
tend that notice ought to be given before the crew were 
discharged, because, in almost every instance, a deficiency 
could not be ascertained at that time. Ship-owners are con- 
sidered as common carriers, and, consequently, liable for all 
losses, except such as arise from the act of Grod, public ene- 
mies, or the perils of the seas. Abbott, 159 ; Marsh, 157, 

In this case, the bills of lading are conclusive. On the 
homeward voyage, the captain binds himself, by the indorse- 
ment, to deliver the articles mentioned in the bills of lad- 
ing, at the risk of the '* plaintiffs." This expression im- 
plies the same risks mentioned in the outward bill, viz : the 
actual perils of the seas ; the owner is, therefore, liable for 
all losses proceeding from other causes. 

Thompson, J. The notice contended for by the defend- 
ant is unnecessary. 

The bill of lading is certainly conclusive. The risks, 
mentioned in the indorsement, must be considered as refer- 
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ring to those mentioned in the bill, and extend to the act- 
ual perils of the seas only. The deficiency in this case, 
has, in all probability, proceeded from the acts of the reve- 
nue officers ; and, for those acts, I am of opinion, that the 
owners are, in this case, liable.(l) 

Chlden^ for the plaintLBEs. 

P. W. Baddiff, for the defendant 

Verdict for the plaintifGa. 



(1) This cause was argued at bar, in Angost term, 1810, on a case made, 
(6 Johns. 1*71,) and the verdict of the jury was oonflrmed. The defendaot^ 
in his argument, relied on two grounds: 

Ist That the nutmegs being prohibited articles at the port of destination, 
and on that account, not allowed to be landed; this was the fisiult of the 
plaintiff and that, from the time of the arrival and reiusal to permit them to 
be landed, the defendant ceased to be a common carrier, and became a mere 
bailee for hire, and answerable only for his fault or negligence, and not for 
the acts of the custom-house officers. 

2d. That a common carrier may make a special acceptance, and wiU in 
such case be answerable only according to that acceptance ; that here was an 
express agreement by which the terms of the original, contract were varied, 
and the goods put at the risk of the plaintiff. 

The Qourt, however, decided that the indorsement, on the bill of lading, 
was a complete contract for conveying the goods, in question, from London 
to New York, for a stipulated compensation ; and that, from the time it was 
entered into, the goods were in the master's charge as a common carrier, and 
that he was, therefore, liable as a common carrier. 

Upon the second point, the court decided, that although the general operas 
tion of the law may be controlled by the agreement of the parties, such agree- 
ment, to have such an effect, ought to be clear and capable of but one con- 
struction; that the words "at their own risk'' in the indorsement never 
could have been designed to throw a loss by embezzlement on the shipper. 
Tbat» in their judgment, it was only a cautionary measure on the part of the 
oonsignees to save themselves from all responsibility for having re-shipped the 
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gooda, before they had an opportanity of consulting their principal, without 
having them insured. 

Two of the points raised at Nisi iVttiA, were not urged by the defendants 
counsel at bar; viz: the admissibility of testimony to show the understand- 
ing of merchants, as to the liability of the defendant, for the acts of Uie cus- 
tom-house officer; and second, the neoessiiy of notice of the embezzlement, 
previous to the discharge of the cargo. 

As to the first point, the testimony offered, was merely the opinion of 
merchants as to the liability of the master. As this liability is fixed by the 
common law, the mere usage or opinion of merchants could never control it. 
It is now well settled that the usage of no class of men can be sustained in 
opposition to the established principles of law. Vide, 10 Mass. 20 ; 3 Watts. 
179; 1 Watts. 363; 2 Johns. 336; 1 Hall, 602, 619; 2 Wash. 0. C. 724, Ac. 
There undoubtedly are cases in which mercantile usage is admissible to fix 
the true interpretation of a contract, but upon this subject, the rule is ex- 
pressly laid down in SmUh and Stanley v. Wright et al., (1 Caine^ 45,) where 
it is thus stated by the court : " The true test of a commercial usage, is its 
having existed a sufficient length of time to have become generally known, 
and to warrant a presumption that contracts are made in reference to it" 
Vide Dickemon v. lAtwaXL, 4 Gamp. 279, and see also, Teaisy. Pairij 1 Holt's 
N. P. Reports, 95, and the note to that case, where this subject is fully con- 
sidered. 

The second point is sufficiently answered by the established rule of law, 
as to the time of payment of siulors' wages. It has been frequently decided, 
that the master is not bound to pay them until the cargo is discharged : (1 
Pet 255:) for two reasons: firsts because the freight, which is the fund out 
of which wages are to be paid, is not received by him until then. And se- 
cond, that he may have a sufficient opportunity to ascertain whether any 
embezzlement of the cargo has taken place, so that he may deduct the 
amount from their wages. 
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Johnson against Smith. 

Upon a contract for the sale of sugars, the delivery of the export entry is 
not a delivery of the articles sold, within the meaning of the statute. 
Neither is the delivery of samples, forming no part of the bulk sold. 

Where there is an agreement on a sale, that the vendee shall give notes, 
with an indorser, at four and five months, upon a demand of such notes, 
and a total disaffirmance of the contract by the vendee, general indddkituB 
asaumpsU Ues, 

Assumpsit, for goods sold and delivered. 
Plea, non-assumpsit 

This action was brought for 59 hogsheads of sugar, 
alleged to have been sold by the plaintiff to the defendant. 

It appeared, that on the 23d June, 1808, a conversation 
took place between the plaintiflF and defendant, concerning 
the sale of those sugars, in which conversation it was ulti- 
mately agreed, that the plaintiff would sell them to the de- 
fendant, at 11 dollars and 60 cents per hundred weight, 
and the defendant was to give, in payment, his own notes, 
at 4 and 5 months, with his uncle's indorsement ; that the 
export entry was then delivered to him, which merely spe- 
cified the numbers and marks of the hogsheads, and the 
defendant took the samples which had been exhibited, 
(which were no part of the weight,) rolled them in a pa- 
per and laid them aside in the plaintiff's counting-room, 
and promised to call and take them away the next day, 
which he did not do, and inquired whether the sugars 
might remain in the plaintiff's store a few days, which was 
assented to by the plaintiff. On the night of the 27th June, 
the store and sugars were consumed by fire. 

6 
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A few days afterwards, a letter was written by the plain- 
tiff to the defendant, on the subject of the sale, to which 
the defendant replied, disavowing the contract. 

The defendant's counsel moved for a non-suit, on the 
ground that the plaintiff ought to have declared on the spe- 
cial contract to give notes, with an indorser, at 4 and 5 
months, and could not declare generally for goods sold and 
delivered, as he had done here. 

It was answered, by the plaintiff, that whenever such an 
agreement was made, and the vendee refused to give the 
notes when demanded, he disaffirmed the contract as to the 
notes, and entitled the plaintiff to declare generally, that 
the letters which passed between the plaintifl^ and defend- 
ant, subsequent to the loss of the sugars, were sufficient 
evidence of such demand and refusal. The judge being of 
this opinion, the non-suit was refused; but the point was 
reserved at the defendant's request(l) 



(1) The trae rule, on this Bubject, ia correctlj stated bj Sir James Mans- 
field, a J., inthecaseor.8rooX;etal.v.WAtfe, lBos.&Pul.N.S. 330: '*Wben 
a person sells goods upon a certain credit, to be paid for hj a bill at a certain 
date, he can maintain no action for ' goods sold,' until the expiratio'i of the 
period at which such bill would become due, because the goods are not 
agreed to be paid for until that time. If the bill be not g^ven, he may bring 
an action on the special contract, because he is deprived of the particular 
security agreed on; but when the whole time is expired, and no bill has been 
given, he may bring an action for the money which is then due." In other 
words, before the expiration of the time of credit, the plaintiff must declare 
specially, for a breach of the contract to give a bill but after the expiration 
of that time, a general count in " indehitcUus aaaumpsit^" for goods sold, ia 
sufficient 

The reason given by Heath, J., in the same case, appears to be the trae 
reason. " When the contract is executory, the party must declare specially ; 
but when it is executed, he may declare generally." In support of this 
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As the &cts in the cause had been proved bj a single 
witness, the defendant, in order to impeach the accuracy of 
his recollection, offered to go into testimony, to show that^ 
from the situation of the defendant with reference to his 

opinion, he refers to the case of Aleom v. Wesibrook^ (1 Wilson, 116,) where 
Dennison, J., says, if a man agrees to build another a house, to be paid for 
it, and afterwards bailds the house, tn this case he has two ways of deda^ 
ing, either upon the original executory agreement, to be performed infitiuro, 
or upon tin inddntatus assumpsit or quantum meruit^ when the house is actu- 
ally buUt and the ag^ement executed. In Lawes on Pleading, in assump- 
sit, (p. 6,) the cases on this subject are collected together, and commented 
on, and the rule, as above stated, admitted to be correct From this view 
of the subject, it would seem that tlie plaintiff, in the case in the text, ought 
to have been non-suited, his action having been brought before the time of 
credit had expired, and the declaration being indefritatus assumpsit generally. 
How far the recovery will be the same, on the general, as on the special 
oount. with reference to the interest Vide, Marshail et aL v. Pool et aL, 13 
East 97 ; Ik BemaUas v. FuOer et al., 2 Camp. 426, and the cases cited in th« 
notes to those cases. 

In the case of Bimnon v. MiUSy (21 Wend. 90,) the court held, that when 
goods are sold, to be paid for by a note or bill, payable at a fiiture day, and 
the note or bill is not given, the vendor cannot maintain assumpsit, on the 
general count, for goods sold and delivered, until the credit has expured, but 
he can sue immediately for a breach of the special agreement In such aa 
action he will be entitled to recover, as damages, the whole value of the 
goods, unless, perhaps, there should be a rebate of the Interest during 
the stipulated credit The right of action is as perfect on a neglect or refU* 
sal to give the note or bill as it can be after the credit has expired. The 
only difference between the suing, at the oue time or the other, relates to 
the form of the remedy ; in the one case, the plaintiff must declare specially; 
in the other, he may declare generally. The remedy, itselij is the same in 
both cases. The damages are the price of the goods. 

The same doctrine is afllrmed in Tale and Eenshau? v. Ooddingiim, 21 
Wend. 1*76. 

It is very obvious that it can make no difference in the application of the 
rule, whether the defendant admits the existence of the contract and refuses 
or neglects to perform it, or denies entirely the existence of any obligacory 
engagement The contract must be established in both cases before there 
can be a recovery. 
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uncle, it was improbable that he could have offered him as 
an indorser ; but this was overruled by the court, as being 
too remote an inference. 

The defendant then rested his defence chiefly on two 
grounds : 

1. That even the parol contract between the parties had 
not been perfected, — ^the sale being by weight, and that 
weight not having been ascertained. 6 East, 614, 625. 

2. That even if the parol contract had been complete, 
there was nothing to take it out of the statute of frauds ; 
that there was no sufficient evidence of delivery ; that to 
constitute a symbolical delivery, something must be deliv- 
ered and accepted, with the express intention of constitu- 
ting a delivery, and saving the statute of frauds ,* that the 
delivery of a sample is not a delivery of part of the goods, 
within the meaning of the statute, unless the sample is con- 
sidered as part of the bulk. 7 T. R 14. 

The plaintiff's counsel contended, that the delivery of the 
export entry to the defendant, was a sufficient delivery to 
satisfy the statute, inasmuch as it contained the marks and 
numbers of the hogsheads, and was, therefore, a designa- 
tion of the goods by the vendor, to the use of the vendee, 
and was even equivalent to the marking them by the ven- 
dee, both of which acts constituted a sufficient delivery. 1 
Johns. Eep. 17. They also contended, that the defendant's 
laying aside the samples, was equivalent to a delivery, be- 
cause he thereby withdrew the articles from the market. 
To show what constituted a symbolical delivery, they cited 
1 Comyn on Contracts, 98, 102; 8 Johns. Rep. 421; 2 
Caines, 44. 

Thompson, J., said he was of opinion that the facts rela- 
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tive to storage and the delivery of the export entry, were 
put out of the question, in this case, by the decidion of the 
court in the case of Bailey and Bogert v. Ogden and Ogden^ 
(8 Johns. Bep. 421,) that the only question was, whether the 
defendant's acts, relative to the samples, would constitute a 
delivery in law. It must appear, in all cases of symboli- 
cal delivery, that it was the express intention of the par- 
ties to make a delivery ; that here, as the samples formed 
no part of the bulk to be paid for, the delivery and accept- 
ance of them would not be a delivery and acceptance of 
part of the goods sold, within the meaning of the statute. 
The courts have gone &r enough with regard to symboli- 
cal delivery, and that class of cases ought not to be ex* 

tended.(2) 
Hoffman and Baddiff^ for the plaintiff 
Emmet^ for the defendant 

Verdict for the defendant 



(2) The plaintiff seems to have aoqoiesoed in this verdict. It does not ap- 
pear to hare been moved before the supreme court According to the Eng- 
lish decisions, both grounds relied upon by the defendant are decidedly with 
him. Weighing was necessary in this case, from the terms of the contractf 
to ascertain the amount to be paid ; and the true general rule iSi that if any 
thing remains to be done on the part of the seller, as between him and the 
buyer, before the article purchased is to be delivered, a complete present right 
of property has not attached in the buyer. Hanaon et aL v. Myers^ 6 Bank 
626. The delivery of a sample is a fair delivery, within the statute, when- 
ever the sample delivered is part of the bulk, and the bulk thereby dimin* 
ished. KUnite v. Swrrey, 5 Esp. Gases, 267. The reasoning of the plaintiff's 
counsel is certainly plausible, that the defendant, by laying aside the sam- 
ples, withdrew the article from the market, which was, therefore, equivalent 
to a delivery. Symbolical delivery of goods, has, in various cases, been con- 
sidered a sufficient delivery to satisQr the statute ; but to consider the act of 
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the defendant^ in thia case, as a deUrerj, -would oertainl/ be cenying the 
doctrine of fljmboUcal dellTerj further than any of the cases would wairant. 
Symbolical deliveriee^ which have been deemed sufficient to take a case out 
of the statute, have generally worn this distinguishing feature, that the ven- 
dee has thereby obtained a Aill control over the article sold. Such are the 
delivery of the k^ of the ware-house where the goods are stored. WWeee 
T. Ihrri8f 6 Johns. 336. The delivery of the store-keeper^s receipt for the 
goods stored, (ib.) a specific designation of the goods as the property of the 
vendee, by marking them, &c., (vide, 3 Johns, 407, and Robert on Frauds, 
174,) a collection of the decisions relative to symbolical delivery. Upon thia 
subject, there is great danger that an extension of the doctrine of qrmboli- 
oal delivery, might amount to a judicial repeal of one of the most important 
provisions of the statute of frauds, which declares that no sale of goods^ Ac, 
for the price of ten pounds and upwards, shall be good, except the buyer 
shall accept part of the goods so sold, and actually receive the same. Of this 
danger, the oourts have lately been fblly aware, and the present opinion upon 
this subject^ Is strongly expressed by Kent, 0. J., in delivering the opinion 
of the court, in the case of BaQey and Bogeri v. Ogden^ 3 Johna 421. ^'We 
do not wish to shake any of the cases, in which the actual delivery required 
by the statute, has been dispensed with ; but those cases have gone (ar 
enough ; our leanuig should be towards the plain meaning of the statute.'' 
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GiLHORE against Wale. 

A peaoeable entry iDto the hotise of another, lor Illegal purpotes, is a tr«s- 

paflfl. 
A notice to produce a paper ''on the trial of the causey" ii soffident^ without 

giving a new notice for eveiy sacoeeding circuit 

Trespass, for entering the plaintiff's office, and taking 
and carrying away a bill of lading, with a receipt indorsed 
thereon, the goods and chattels of the plaintiff 

Plea^ the general issue, with notice of special matter. 

Two bags, containing 1,000 dollars each, had been con- 
signed to the defendant from New Orleans, on board a ves* 
sel belonging to the plaintiff On' the arrival of the vessel 
at the port of New York, the captain immediately deliv- 
ered the bags at the office of the plaintiff, in the same con- 
dition as when received by him at New Orleans. 

Another vessel, owned by some other person, had arrived 
about the same time, from the same port, with another con- 
signment to the defendant, of three bags, containing also 
1,000 dollars each. All the bags were marked in the same 
manner, and one of the three bags had been opened, and 
some of the money had been taken out. These three bags 
were placed by the defendant in his sleigh. He then, with 
his son, called at the counting-room of the plaintiff, for the 
two other bags con^gned to him by the first vessel. The 
plaintiff's clerk, being then engaged in counting other mo- 
ney for other consignees, objected to a delivery at that time, 
as he wished first to count the same. The defendant, how- 
ever, replied, that he would take the bags as they were. 
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The clerk, thereupon, delivered them to him, and took his 
receipt, on the back of the bill of lading, in full, for the 
same. These bags were placed with the others in the sleigh. 
The son of the defendant testified, that upon counting the 
money contained in the bags, a deficiency of 800 dollars 
was discovered in two of the bags, which were those he had 
received from the plaintifi^, and were both unsealed ; the 
plaintiffs clerk, however, swore that he carried one of the 
bags to the defendant's sleigh, and that bag was sealed. 

The defendant called the next day at the plaintiffs count- 
ing-room, and requested the clerk to show him the recdpt 
he had given him the day before ; which, when shown to 
him, he immediately put into his pocket, and gave the clerk 
a duplicate of the bill of lading, with a receipt indorsed 
for the 2,000 dollars, deducting the alleged deficiency ; and 
then commenced an action against the plaintiffs captain, 
and recovered from him the said deficiency. 

Previous to examining witnesses, as to the fact of taking 
away the bill of lading and receipt, the plaintiff called upon 
the defendant to produce the original. It appeared that 
notice, to produce it, had been given on the morning of the 
trial. The court said that such notice was insufficient, un- 
less the plaintiff could show that the defendant had the pa- 
pers in court. The plaintiff then proved that he had given, 
a short time after issue joined, a general notice to produce 
the bill of lading, &c., " on the trial of the cause," which 
the court deemed sufficient notice, without repeating it at 
each circuit ; and also said, that, in this case, it was not ne- 
cessary that the original should be produced, inasmuch as 
that did not form the measure of damage8.(l) 



(1) Whether sufficient notice has been given to prodace papers, must neces- 
sarily depend on the circumstances of the case. Where the parties reside in 
the place where the court is held, and the papers, called for, are necessarily 
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Thompson, J., in summing up the evidence to the jury, 
said that the defendant must be considered as a trespasser, 
having entered the plaintiff's house for an illegal purpose, 
to obtain papers to which he had no right The merits of 
the judgment in the action between the defendant and the 
captain of the vessel by which the money came consigned, 
cannot be overhauled in this action. The testimony, there- 
fore, which has been offered, relative to the deficiency, 



to be found at the residenoe of the part/, in whose posseasion they are, a 
notice to prodooe them, if given on the day of trial, and a reasonable time 
before the sitting of the conn, would certainly be sufficient. A notice at 
each circuity is unneceesaiy ; one general notice to produce the paper, ai the 
trial, whenever such trial may take place, is sufficient This was so decided 
in the case of Jackson, ex dem. Burr and OReiUy y. Shearman^ 6 Jol.ns. 19. 
There, notice had been given to produce a lease '' at the trial" A circuit 
had intervened between the giving of that notice and the trial ot the cause, 
and the court held that the effect of the notice was not spent; that it applied 
to the trial, without reference to the time,* that, even if the cause had been 
noticed for trial, at the intervening circuit it would not have destroyed the 
effect of the notice in reference to a subsequent circuit, unless it had appeared 
that the notice was special, and confined to that particular cutmit When 
the paperi^ required, are in the possession of the opposite party, and in court, 
a notice, given at the time of the trial, is sufficient !( after notice given, 
the party puts the paper out of his possession, he ought to apprise the oppo- 
site party of it^ so that he m^y know where to look for it; and if it does not 
appear by what means it went out of his possession, it will be considered as 
still continuing under his control Jackson, ex dem., Burr v. Shearman, 6 
Johna 19. In this case^ however, notice to produce the bill of lading, seems, 
from the authorities, to have been unnecessary. The takmg away the bUl of 
ladhig^ is alleged among the grievances in tlie declaration, and the defend- 
ant, therefore, had notice ftom the declaration, that the plaintiff intended to 
charge him with the possession of that instrument ; and, in sudi case, it is 
unnecessary to give any other notice, than the action itself hnplies. In an 
action of trover, therefore^ for a bond, the phdntiff was allowed to give parol 
evidence of the oontents^ to support the general description of the instrument 
in the declaration, without having given the defendant previous notice to 
produce it Mow y. ffaU, 14 East 274; ScoU v. Jones, Taunton, 4, 865 ; vide, 
alsc^ Phillip's Law of Evidence, 339, and the authorities there referred to. 
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must be conjsidered here, merely to discover tlie intentioii 
of the defendant. K there was no deficiency, then this is 
a case of aggravated trespass, and the jury, in giving dam- 
ages, are not confined to the extent of the alleged deficiency. 
But, if there really was a deficiency^ that fact, although it 
cannot excuse the trespass, must go in extenuation of it, 
and in mitigation of damages. 

Verdict for the plaintiff. Damages, 160 dollars. 

TaJhot, D. B, Ogden, and R W. King, for the plwntiffi 



B. Biker, for the defendant 
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Miller against Hackley, et al. 

All the BetB of a biU of exchange are considered as making one bilL 
To make a promise to pay a bill available against a drawer, whose liability 
baa been dischargee^ by the laches of the holder, it must appear that such 
promise was made with a full knowledge of the fiict Whether he ought 
also to know his legal rights. Quob et, vide, note. 

Tms was an action, by the first indorsee, against the 
drawers of an inland bill of exchange. 

I 
The count, under which the j^laintiff offered his testi- 
mony, alleged the making of the second of exchange by 
the defendants, and' the indorsement of that bill to the 
plaintiff^ and then set forth notice of the indorsement, and 
the presentment of the first of exchange, without averring 
that the first of exchange had been indorsed to the plain- 
HtL On this ground the defendants moved for a nonsuit. 

Thomfsok, J., considered the application as made in 
season ; but said, that all the sets of a bill must be consid- 
ered as one biU, and that the averment, in this view, was 
correct 

No notice of the dishonor having been given to the de- 
fendants, the plaintiff proved that, about three months af* 
ter the protest of the bills, one of the drawers said, to a 
third person, that he would take care of the bills, or that 
he would see them paid. 

The defendant's counsel contended, that before the pro- 
mise of the defendant could amount to a waiver of the 
want of notice, it must appear that he knew the &ct of the 
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want of notice of the dishonor ; and, also, that he was, on 
account, discharged in law. 5 Burr. 2670; 1 T. R 



The plaintiff's counsel cited Chitty on Bills, (new edition^ 
171, and 7 East, 231,) to show that the promise made, in 
this case, was a sufficient waiver. 

Thompson, J. That a promise may amount to a waiver, 
in a case like the present, enough must appear to render it 
justly presumable that the. defendant, at the time, knew 
the fact of the want of notice, and also knew his legal 
righte.(l) 



Verdict for the plaintiff 



Emmei^ for the plaintiff. 
Cbtden^ for the defendants. 



(1) This case came before the supreme ootirt) and was finally decided, in 
February term, 1810. (5 Johns. 376,) in favor of the defendant, on the ground 
that there was no sufficient evidence of waiver of notice. On this subject, 
Van Ness, J., in delivering the opinion of the court, says: "A subsequent 
promise to pay, under a knowledge of the fact of a want of notice, would be 
a waiver of notice; but I think there was not, in this case, the requisite evi- 
dence of such a promise. It ought to have been made out clearly and un- 
equivocally. The defendant only said to a third person, 'that he would take 
care of the bills,' or 'see them paid.' Whether he used the one phrase, or 
the other, is left in doubt; and if the first phrase was used, it was altogether 
uncertain whether he meant to be understood that he would resist^ or would 
pay the bill It would be dangerous to fix an indorser, without notice, and 
perhaps without knowledge of the laches of the holder, upon such loose ood- 
versation with a third person ; no case has ever gone so far." Upon this 
subject of waiver, it has been doubted, whether a promise by an indorser to 
pay, with Aill knowledge of the laches of the holder, was suffldent to make 
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him liable ; and whether it ought not also to appear, that at the time of mak- * 
ing the promiae^ he knew the legal oonaeqaences of the hdder'a laehea. It 
has been also donbted, whether such a promise, although made with a iltll 
knowledge of the facta and of the law, would not be itaeittkmukHn pactum; 
the indorser being already diaoharged, and no new oonaideration passing be- 
tween the parties. 

In the case of (Piatfidd r. PoatoUt which is reported m a note in Ghitty on 
Bills^ (102,) and also in a note to the case of BifbU ▼. LimUt, (2 £aBt» 471,) 
Lord Kenyon seems to have been of opinion, that to make the indoraer 1i»- . 
ble on a new promise, he should not onlj know the fiicts, but also the legal 
consequences of them. And Thompson, J., in the case in the text, seems to* . 
haye adopted the same opinion. Lord BUenborough, howeyer, in the case 
otBSbie y. LumHe^ combats this principle, generaUy, and also doubts the ac- 
curacy of the report, in the case of Chal^idd y. PoaBbon, He, in that case, 
sajs, that the case of ChaJ^fidi y. Pcacton^ is the only case he eyer heard o( 
in which Ignorance of the law, was receiyed as a defence. That Lord Ken- 
jon did, in that case, intimate something of that sortat nin'prfi»; but when 7 
it was brought before the .court, on a motion for a new trial, there were some 
other drcumstance^ of fact relied on, and it was so doubtAil at last, on what 
precise ground the case turned, that it was neyer reported. 

Mr. Evans, in his treatise on bills of exchange, (p. 83,) commenting on this 
subject, admits that ignorance of law can form no defence ; but contends, 
that such a promise, by an indorser, is a nudum padwn, "The degree of 
legal knowledge, (says Mr. Evans^) which a person may posfess, or the mis- 
taken notions under which he may act, can seldom be the subject of accu- 
rate inyestigation. If a person, with a yiew to yoluntary donation, or in exe- 
cution of what he conceives to be an honorary obligation, actually pays a 
sum of money, he has no pretence to reclaim it ; but a promise^ under these 
circumstances, not being made upon any adequate consideration, induces no , 
legal obligation. It is a general presumption, that a person does not intend 
to g^ve away his property, nemo prxeaumUur donare; and, therefore, when 
the indorser of a bill, being exempted fW>m his liability in point of law, but 
pressed for payment, does any act importing a promise, it may be justly in- 
ferred, that such a promise is made under the idea of his being already sub- 
ject to legal coercion. A prior moral obligation is sufficient to support a 
legal promise, but there is no such obligation on the part of an indorser of a 
bill of exchange in the ordinary course of business. He gives an adequate 
value upon passing it away, acting in both instances upon the supposition of 
its being an available security, and engaging in the latter case, (in effect as 
security for the drawer or acceptor,) that it shall be regularly paid, provided 
it is properly presented, and a regular notice given of its being dishonored. 
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Bnt th^is no reason founded npon mo^l equity, for extending the obliga- 
tions of each a person, beyond the legal import of his undertaking; and it 
would, therefore^ be more reasonable^ as a general proposition, to decide that 
such an indorser might recover back what he had paid, not being liable, in 
point of law, than that he should be bound by a naked promise^ unaccom- 
panied by any legal or moral obligation." 

The law, however, seems now to be well settled, that a promise to pay, 
with knowledge of the £eK!t of iocAes, is sutBcient; {Skvena y. Lynch, 12 East, 
38,) and this, not on the ground of its being a new contract, but on the 
ground that such promise is an express waiver of the laches. A promise, or 
even payment without such knowledge, would be unavailable ; and, in the 
case of payment^ the money might be recovered back. Vide Chatfidd y. 
Paaion, above cited. The earliest case, on this subject, is that of ffciddock v. 
Bury^ (Trin. 3 Q-. 2, at Niai'Prius,) where Lord Raymond held, that if an in- 
dorser has neglected to demand of the drawer in convenient time, a subse- 
quent promise to pay, by the indorser, wUl cure the laches. Vide note to 
Lumlie v. Bobertson, 1 East^ 236. In ^asard v. Hurst, (Burrows, 2670,) a 
promise to pay, was made by an indorser, without knowledge of the laches 
of the holder, in not giving notice of non-acceptance to the drawer; and the 
promise was hold not to be a waiver. The various cases on this subject aro 
cited in Dvuryee v. Dennison^ 6 Johns. 248, et vide Cfoodntt v. IhlAy, I D, k 
E.112, and Donaldson v. Means, 4 Dall 109. ^ 

The rule on this subject is expressed with considerable precision, in a case 
decided since the preceding part of this note was written. 

In THnible v. Tlwme, (16 Johns. 154,) Spencer, C. J., referring to varioua 
cases on this subject, says: "They decide that if an indorser of a bill or 
note, who has not had regular notice of non-payment, by the acceptor or 
maker, with full knowledge of that fact, makes a subsequent promise to pay 
it^ is a waiver of a want of notice, and he is liable ; but it must be shown, 
affirmatively and clearly, that the defendant knew, when he made the sub- 
sequent promise, tluit he had not received regular notice. The court never 
intended, in the various cases which hare come before them on this point, to 
leave it to be inferred, from the mere fact of the subsequent promise^ that 
regular notice had been given or was intended to be waived. 

*' In the case of Beekman, survivor of Waish v. GonneUy, recently before us^ 
we held that proof of a promise to pay, merely, without its appearing that 
the party knew be had not received regular notice, did not dispense with the 
proof of regular notice. An indorser may believe that due notice has been 
given, inasmuch as notices need not be served personally, and under an ig- 
norance of tiie facts, consider himself liable, when he is not It. is no hard- 
ship, on the holder of a bill or note, to require of him proof of regular no- 
tice. But if a party, with a full knowledge of all the facts, voluntarily pro- 
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miaeB to pay and waivee his ligbt to notioe, he will be held to his promiBe.'' 
The sonndneas of the rale, that there is no waiver without full knowledge 
of &ct8, is dear enough; the embarrassment here is practical, the onus be- 
ing cast upon the plaintiff to prove, afflrmatively, that the defendant knew 
that no notice had been served. It is presumed that the promise, to pay, is 
prima fade enough, and that all the oourt wish to express here is, that if 
it should be made to appear that the defendant made a promise upon a nsis* 
conception of the fiujtS) that stato of the case being established, would pre- 
clude the idea of a waiver, which would, otherwise^ necessarily result from 
an absoluto promise to pay. 

The legal distinction, between an ignoranoe of &ot and an ignorance of 
law, is strongly marked in the Roman Oode. And as it is consistent with 
right reason, and but few cases are to be found in the books of the common 
law, bearing directly on this subject^ a brief reference to some of the posi- 
tions of the Civilians, may not be uninstructive. 

In treating this subject^ the Roman lawyers begin by dividing ignoranoe 
into two kinds: ignorance of ^ct^ and ignoranoe of law. JgnoranHa dvpleXf 
dUa faetif aUa juris; and some refinement occurs iA the distinctions which 
they draw, between ignorance of fact, ignoranoe of law, and a mixed ignoiw 
ance of the one and of the otlier. This distmction does not seem to have 
been attended to, with sufficient closeness by St German, in his doctor and 
student For, in his reply to the observation of the doctor, who remarks: 
I see well, that ignorance sometimes excuseth, in the law of England, p. 
202, answers in p. 266, and sets forth cases of ignorancs of fact merely. 
The same general rule prevails in the comipon and in the dvil law, from 
which the common law has borrowed it; (ignorantia facU excusaJt^ ignoranHa 
jwria non excusat^ (1 Co. 177;) but exceptions are found in the dvil law, to 
both branches of this rule. The Civilians notice various degrees of ignor- 
ance of fact^ but every spedes of ignorance of fact is. not allowed to be used 
as an excuse. '* Nee ntpina ignorarUia ferenda est factum ignorantis^ ut nee 
servpulosa, inquisiteo exigenda, Scientia enim hoc modo cestimanda est, tUn&' 
que negligentia crassa^ out nimia securUas satis expedita est neque delaioria eu- 
riosilas exigetur. Ulp. Ub. 18, od legem JtUiam et Fapiam.^^ And as exam- 
ples of this gross ignorance, which cannot avail as an excuse, we find the 
following: ** IgnorarUia et negUgentia summa est, id ignorare^ quod nuUus in 
civikUe ignoret, hujusmodi facti ignorantia cheat, Supina ignorantia est, igtuh 
rare quod omnes sdmus* Ouriosi et negligentes conirarii: diligens inquisitor me- 
dius inter utrosqite," As to the second branch of the rule, ignorance of the 
law is sometimes an excuse. ** Interdum tamen juris error excusatur^ ut si 
etmjuucia habeat rusticitatem.^ Again: Busticitatis et imperitia parcendum: 
perraro tandem^ id est certis tanium castbuSj non enim exigimus ut omnes juris 
eonsuUorwn sdentiam dedioerintf nee ut omnes patres famUias^ Magonis nee 0a9' 
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itf ISbroa: §ed oommunem eorum qua in leg&na contmeniur mUiiffetUiam in om^ 
nUnUf exigifMis, dte» DenAgyaty jurie ignorantiam aUegare non poieatf qui juria' 
eonauUi eonsulendi copiam Juibuit, vd qui mtOf id est naturdU prudentia instruc' 
tu8 esse potuif^ 

Ignorance of the law was alao an excuse to certain cUunes of the comma* 
nity. Minar%Ja!mintBf miUHjuaignontrepermiUiiur, This, however, held only 
with reference to the civil or municipal law, jus puia^ civile^ non eHam nalU' 
rah et gentium. Weisenby ad pandec^ 450. The certainty of the law, and 
the natural uncertainty of fiicts, by reason of the fiUlibility of human testi- 
mony, form the basis of all the general rules on this subject Juris et fofii 
discrimen; jusfinitum et nertum^ facta infinitOf jua noitum prvdefnU^ facti inters 
pretatiOf plerumque prodentissimos quesque faOiL Vide, Lib. 24; Dig. 6 ; de 
juris etfacU ignoramtU^ Passim, 

Mr. Story, in his "Essay on Contracts," (sec. 409,) gives a summary of all 
the cases on this subject; and the rule, to be deduced, seems to be, that ig- 
norance of the law can excuse in no case ; but, with regard to Ignorance of 
&ct, it will excuse in all case^ notwithstanding the party alleging such ex- 
cuse, had the means, by due diligence, of discovering the fiict^ or had once 
been possessed of the &ct and foi^tten it, at the time of contracting. Vide 
etiam, Ooddard ▼. Merchmifs Batiks 2Sand£ 247 ; Fleetwood t. City of New 
York, 2 Sandf. 476. 
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BOGERT against Caumak. 

All previoas parol agreements are merged in a written oontraot 
Where the wages of a seaman appear hj shipping artides, evidence of a 
further compensation, by way of customary privilege, cannot be received. 

Action od the case for a breach of contract » 

Plea, general issue. 

The plaintiff was mate of the ship Magdaleo, commanded 
by the defendant, on a voyage from New York to Canton 
and back to New York. On the outward voyage, he was 
degraded by the captain, and compelled to leave the ship. 
To prove the damages sustained, the plaintiff^s counsel de- 
manded the shipping articles, which were produced, and 
were in the common form, and signed by the defendant 
By these articles, it appeared that the plaintiff was to re- 
ceive, on the voyage, 40 dollars per month, as first mate. 
The plaintiff's counsel then attempted to prove, that he 
was also to have had three tons privilege* 

Thompson, J. The testimony is inadmissible. You 
have produced a written contract, and all previous parol 
agreements are merged in it 

They then offered to prove, that it was the established 
usage of the city, to allow this privilege, and that it was 
never expressed in the articles. 

Thompson, J. This testimony would have been correct 
if no written contract had been produced. But I cannot 
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allow evidence of a custom, to control the law applicable 
to the construction of such contract&(l) 

BaJdwin and TTaQs, for the plainti£ 

Emmet and Oolden^ for the defendant 



(1) The oonnael, in this case, aeems to have been hnpresaed with the idea, 
that the shipping articles bebg a mercantile contract, would be controlled 
bj the general usage of the particular trade in which the parties were to be 
engaged. That this holds as a sound rule^ in various cases, where the usage 
is of such a nature as to authorize the inference, that the contract was made 
with reference to it^ cannot be disputed. Vide caUe^ note, p. 79. But^ in 
this particular case, the oontract grows out of a statute which cannot be af- 
fected by usage. This same question has been decided in the same waj, in 
the high court of admiral^ in England, and also in the court of common 
pleas there, and the pi^f of usage rejected on the very ground of its being 
a contract under the statute. 

In the case of the Isabella, (2 Bobinson, 199,) the r^resentative of the 
chief mate, (he having died on the voyage,) demanded wa^es under the ship* 
ping articles^ on a voyage fSrom London to the coast of Africa, and from thenoe 
to the West Indies, and also an additional sum, as the value of a privilege 
of one slavey said to be part of the agreement, and a privilege due under the 
ordlnaiy practice of that trade; but the court rejected that part of the peti- 
tion daimmg the privilege, observing, that if any such understanding existed 
between the parties, care ought to be taken to insert it in the articles. That 
the articles being required by statute, it was impossible to set up a demand 
of this collateral nature, and to support it on the plea of a customary right 
8o^ in the case of WhiU v. WiUot^ (2 Bos. k PuR 116,) the chief mate 
claimed, on a similar voyage, the value of a similar privilege, which was re- 
jected. Lord Eldon, observing: " If the legislature have decided that all 
agreements for wages shall be in writing, and the practice be not to put in 
writing contracts for the price of one, two, or more slaves, that practice^ if 
allowed to prevail, may be made the means of evading the provisions of the 
act*" 

There are two particular statutes in England relative to seamen's contracts 
for wages. One, the general act for the regulation and government of sea- 
men in the merchant's service; (2 Geo. 2, a 36; made perpetual by 2 Geo. 
3, a 31 ;) the other, (39 Gfeo. 3, a 80, sea 27,) for the regulation of the trade 
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to Africa. Both of which atatates dedaro^ that articles shall be signed by 
the crew, and, when signed, shall be oonclusive and binding on all parties^ 
any nsage or custom to the contraiy, notwithstanding. Our statute compels 
the master, under a penalty, to make an agreement in writing, or in prints 
with eveiy seaman on board his ressel, declaring the yoyage and term of 
time, ibr which the seaman is shipped. 1 Laws U. S. 134. 

The decisions^ above referred to, were made with reference to the act of 
parliament^ regulating the African trade. The act of congress, howeyer, is 
as strong in its injunctions, as the English ac^ and those decisions^ thereibre^ 
are^ in principle^ fidrly applicable to it 



AzA, Daube and Zelia against Eitlinobb. 

In a homine reptegiando^ the confessions of the offlcen^ who had the persons 
daimed as slaves, in their custody when the writ was served, canxioi be 
given in evidence against the party making avowry. 

This was an action of replevin. The plaintiffii counted 
on the writ de homine repkgiando. 

The defendant avowed the taking and detention of the 
plaintifSs as her slaves. 

It appeared in testimony that the plaintifi were brought 
into the United States regularly, as the slaves of the de- 
fendant 

The plaintiffii claimed their freedom on the ground of an 
attempt, on the part of the defendant^ to export them, con- 
trary to the provisions of the statute of the state of New 
York. 
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To prove this fact, the plaintifife offered to show that the 
writ de homine repJegiando had been served just as the offi- 
cers, in whose custody the plainti£& then were, were de- 
parting from the shore ; that those officers confessed to the 
sheriff, that the defendant was then about to proceed to 
New Orleans with the plaintiffs, as her slaves ; that, to se- 
cure them, she had caused them to be imprisoned in the 
city prison, jGrom whence they had just then removed them 
in coaches, by the defendant's orders, and were then con- 
veying them to the vessel, which was riding at anchor in 
the river. 

The defendant's counsel objected to this testimony, and 
contended that the confessions of the officers could not, in 
any way, affect the defendant. 

For the plaintifEs it was answered, that the defendant by 
her avowry, in which she admits and justifies the taking 
and detention of the plaintiff, had made the officers her 
agentS; and, therefore, their confessions may be received in 
evidence against her particularly ; also, as the officers them- 
selves cannot be compelled to testify, since they themselves 
are liable to a penalty. 

But Thompson, J., said the testimony was altogether in- 
admissible.(l) 

Sbason. Hmmet, and Oolden, for the plaintiffis. 

Bleecker and Hoffman^ for the defendant. 



(1) The partiefl seem to hare acquiesced in this decision. There are^ how- 
erer, cases which g:ive, at leasts a plausible support to the plaintifTs opinion. 
The admissions, attempted to be gtyen in evidence^ related to the act for 
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which the defendant was liable, and were made while her agents were in the 
performance of the act In such cases, the admissions of agents have been 
received as evidence against their principals. 

Thus, in NoHh t. MUes, et aL, (1 Gampbell^s N. P. 389,) in an action against 
the sheriff, Ibr a false return, the plaintiff offered to prove, by acknowledg- 
ments made to the attorney in the suit, by the oi&cer deputized by the she- 
litt, that he might have arrested the defendant This testimony being ob- 
jected to, on this ground among others, that the oCQcer might be called as a 
witness. Lord Ellenborough decided, that the bailiff's general conversation 
with an indifferent person, would not be evidence against the sheriff; but 
what he said when remonstrated with by the plamtiff's attorney, must be 
considered as part of his act touching the execution of the writ, for which 
the defendant was liable. Lord Ellenborough then lays down this general 
rule, that when a thing is carried on by a quasi principal, what he says in 
the course of the transaction, has been held on great consideration, to be 
evidence against those he represents. 

So again in the case of Botosfur v. CoOey, in a note to the preceding case. 
In an action against the sheriff for an escape, the admissions of the officer, 
concerning the custody of the debtor, were received in evidence by the same 
judge, upon the principle that what he had said at the time wss part of the 
act fijr which the sheriff was responsible. These cases are recognised and 
adopted in MoU et aL v. JEijp, 10 Johns. 478. 
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Lewis against Few. 

In an action on the oaae for a libel, for pnbliahing an address, adoptef, ftc, 
at a political meeting, a person present, and acting at such meeting, can- 
not be sworn as a Juror. 

If an address to the people, published \>j order of a meeting of citizens, and 
signed by the chairman, contain false and slanderous charges against a 
candidate at an election, an action on the case will lie against such chair- 
man. 

In an action for a libel, if the defendant demurs to evidence, and oontingent 
damages are assessed, the truth of the charges contamed in the libel, can- 
not be given in evidence, on such assessment, in mitigation of damages. 

Action on the case for a libel. 

The libel complained of was a certain address to the peo- 
pie, adopted and published by order of a political meeting 
of which the defendant was the chairmaa 

The plaintiff challenged a juror as incompetent, on the 
ground of his having been present, and acting at the meet- 
ing at which the libelous address was published. These 
&ct8 having been fully proved. 

THOMPSON) J., in charging the triors, said he was of 
opinion that the challenge was, in point of law, well taken ; 
that the juror could not be considered indifferent between 
the parties. 

He was rejected by the trior8.(l) 

(1) The relaxation of the rule, as to questions of interest, haa never been 
extended to jurors. They must be omm toBoepUone rnqfores, free from everj 
objection, and whoUj disinterested. Wood r. Stoddard, 2 Johns. 194. It 
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On the merits, it appeared ^n evidence, on the part of 
the plaintiff, that at the time of the publication of the libel 
complained of, he was governor of the state of New York, 
and a' candidate for the same office, at the then ensuing 
election ; that a political meeting was then held by his op- 
ponents, to nominate a fit candidate in opposition to him. 

At that meeting, consisting of about 800 citizens, a certain 
address to th^ people was adopted, signed by the defend- 
ant as chairman, and published by order of the meeting, in 
which address the plaintiff was falsely charged with certain 
crimes and misdemeanors. This was the libel charged in 
the declaration. 

The defendant's counsel moved for a non-suit. They con- 
tended that an action, under these circumstances, could not 
lie ; that whenever a petition, memorial, or address is pre- 

may not be Improper to note briefly here, for the uae of the student^ the Din- 
ner of dispoeing of a challenge at Nisi I^rw8. 

GhaUenges are of two kinds, to the array and to the poDs; and whether 
to the array or to the polls, may be either principal challenges or challengea 
to the &vor. 1 Trial, perpais^ 166. A principal challenge, either to the ar- 
ray or to the polls, is decided by the conrt, without the intervention of triors, 
npon the examination of witnesses. 1 TiwH^perpaiSy 178. A principal dial- 
lenge being nothing else but such matter as proves evident fhvor or enmity 
in the juror, and, therefore, it belongeth to the Justices to draw the juror, 
and not to leave the decision to triors. lb. 'When there is a challenge to 
the &vor, there may be either an issue in &ct, or an issue In law. If there 
is a demurrer, the &cts being thereby admitted, the judge at iVtn Prwa must 
decide as to the legal validity of the challenge. lb. 206v If there is an is- 
me in fact, that issue must be tried by triors ; who these triors are to be, de- 
pends upon the state of the juiy at the time of the challenge. 

If any of the panel, after some of the jury are sworn, be challenged, (if 
the challenge is gainsaid,) then those of the juiy, who are sworn, are to say 
whether he, that is challenged, is indifferent or not 1 Trial, per pais^ 199. 
But if the first or second man is diallenged, then the court must appoint two 
triors, either from the panel or the byestanders, to try the issue. Ckardner v. 
nriMr, 9 Johna 260. And If they try one, and find him indifferent, and he 
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sented to the competent authority, for the removal of an 
abnoxious officer, such petition, memorial, or address, can 
never be conaidered libelous, however false or groundless 
the charge contained therein may be. Esp. Dig. 606 ; 1 
Saund. 120 ; 6 Esp. Bep. 149. They contended, that the 
people constituted the competent authority for the removal 
of a governor from office; that this address, therefore, be* 
log made to the competent authority, this case was within 
the principle supported by the authorities cited ; that, there- 
fore, whatever falsehoods might be contained in that ad- 
dress, the defendant could Hot be accountable for them ; 
and that any other principle would seriously* invade the 
rights of the people. 



be sworn, then he and the two triors shall try the next; and if another be 
tried and found indifferent, and he be 8W(Nm, then the two triors ediall cease, 
and the two that are sworn on the JU17 shall try the rest Oo. Litt. 168, a. ; 
Trial, per pais, 199. No challenge is allowed to the triors appointed by the 
court 1 Trial, perpais^ 20a 

If a challenge to a juror is found against the challenger, he cannot chal- 
lenge the Juror for a second cause; for he that hath divers challenges, must 
take them all at onoe^ and the law so requireth in different trials, that divers 
challenges are not accounted double. 1 Trials, per pais, 197 ; Go. Litt 168. At 
the trial of the issue, witnesses are produced and examined as on common issues. 
The juror, also, who is challenged, may be examined before the triors on his 
voir dire, as to the cause of challenge to him, provided the challenge is not 
to bis dishonor; but if the cause of challenge touch the dishonor or discredit 
of the juror, be shall not be examined on his oath. Co. Dtt 168, a. After a 
juror has been thus sworn, other witnesses may still be examined ; his oath 
not being oonclu8iv& 1 Trials^ per pais, 192, 206. For instances of exam* 
ining jurors on a voir (i«r^ see Francia's Gase^ 1 State Trials, 69, (4th ed.,) 
and Mr. Townley's case in Foster, 7. See also on the subject of challenges^ 
to jurors, a vety ample treatise^ (in 1 Trials, per pais, 166,) to which are an- 
nexed various precedents of challenges, with the proceedings on them. Vide 
etUm, Co. Litt 166, b., and PrimgU v. Etus, 1 Cow. 432, n. 1, 436. In ad- 
dition to the challengeB above mentioned, it is now provided by stat (Laws, 
187,) c 134,) that (m the trial of an issue in &ot^ in a civil action, each par^ 
may peremptorily challenge two of the jurors drawn. 
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Thompson, J. The principle, as applied by the defend* 
ant to the present case, cannot be supported in its applica- 
tion. K correct, it would equally authorize an individual 
to libel the character of a candidate under the cloak of an 
address to the people, as the competent jurisdiction. The 
people have an undoubetd right to discuss freely the mer- 
its and demerits of candidates, and this right is not to be 
circumscribed within narrow bounds. But, surely, this 
right can never justify any individual, or any collective 
body of individuals, in publishing falsehoods, slandering 
the reputation of a candidate. Under such circumstances 
the law will protect him.(2) 

Nonsuit denied. 
The defendant then demurred to the. evidence, and the 



(2) This case came before the supreme courts and was decided in Kovem- 
bei term, 1809, 6 Johns. 1. The material points, argaed at bar, were, firsts 
an alleged Tariance between the Ubeloos pnUication and the declaration. 
Second, that there was no sulficient proof of publication ; and third, the 
question raised at IPiai PriuSj that the publication was justified bj the ooca- 
siott, and, therefore^ not libelous. On all these points the supreme, court de- 
cided in &vor of the plaintiff. Thompson, justioe, in delivering the opinion 
of the court, observed : "That the doctrine contended for, by the defendant's 
counsel, resulted in the untenable position, that every publication ush* 
ered forth, under the sanction of a public political meeting, against a candi- 
date for an elective office, is beyond the reach of legal inquiry. That eleo- 
tors should have a right to assemble, and freely and openly to examine the 
fltneas and qualifications of candidates for public offices, and communicate 
their opinions to others, was a doctrine to which he most cordially acceded. 
But, he observed, there is a wide difference between this privilege, and a 
right irresponsibly to charge a candidate with direct, specific and unfounded 
crimes. It would be a monstrous doctrine to establish, that when a man 
besomes a candidate for an elective office, he thereby gives to others a right 
to accuse him of any imaginable crime with impunity. Vide Thorn v. B&m- 
chard, 6 John. 608, in error. 
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plaintiff joined in demurrer; the defendant then moved 
the court to discharge the jury. This motion was opposed 
by the plaintiff, who contended that the jury could only be 
discharged by consent ; that he had a right to call upon 
them to assess contingent damages; that it was usual to 
discharge the jury only where the affirmative of the issue 
was with the defendant, and where no damages conse- 
quently could be had. The following authorities were ci* 
ted by the plaintiff: Plow. Com. 408, a.; East. Entr. 148, 
a. pi. 13, 858, b. pi. 11 ; Tidd's »r. Forms, 160 ; 2 H. Bl. 
200 ; Cro. Car. 143 ; 1 Ld. Eaym. 60 ; 1 Doug. 218, n. 
The defendant waived his motion, and contingent damages 
were assessed by the jury. On the assessment, Thompson, 
J., ruled, that the truth of the charges could not be given 
in evidence in mitigation of damages,(S) because the de* 
fendant, by his demurrer, had already confessed the falsity 
of the charges set forth in the libel, and had waived his 
ju8tifioation.(4) 

Oolden^ Oriffin and Sbsson, for the plaintiff 

Emmet^ Biker j Sampson and Van Wyck^ for the defend- 
ant. 

« 

, (3) Vide 3 Stra. 1300. 

(4) The course taken with this demurrer, fn usessing damages bj the 
«ame jury, was correct and consistent with precedents. Vide Trials, per paii^ 
331; 3 H. Bl 198; Plow. Com. 403. The damages, however, may be as 
well inquired of) by a writ of inquiry of damages, when the demurrer is de- 
termined ; and the most usual course^ when there is a demurrer to evidence, 
is to discharge the juiy, without further inquiry. Trials, per paia^ 663. If 
a party wishes to withdraw, fh)m the jury, the application of the law to the 
tBud, and all consideration of what the law is upon the &ct, he then demurs 
In law upon the evidence, and the precise operation of that demurrer, is to 
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take from tbe jor^, and to refer to the judge the application of the law to 
the fikct 2 H. BL 206. A demorrer to evidence is sometimes^ with great 
inaocoracy, confounded with a bill of exceptions. A bill of exceptions, 
when it will bear contrasting with a demurrer to evidence, ia founded on an 
objection to the admission of improper testimony, and the judgment of the 
court iS) that the evidence is, or is not, proper ; and if it be improper, a new 
trial is awarded. A demurrer to evidence^ however, admits the competency 
of the testimony, as well as the verity of it, but objects, that it is insufficient 
to maintain the iasue, and in this case the judgment is final, and the verdict, 
which is conditional, stands or falls with that judgment I Washington's 
Bap. 360. A demurrer to evidence, is entirely under the control of the court 
at NiH Prnu, The court may reflise to compel the other party to join in de- 
murrer, if it seems to them to be dear in law, and may direct the jury on 
the sufficiency of the evidence. 2 BolL Rep. 117; 1 Wash. 362 ; Toung v. 
Blaekf 7 Cr. 565. If a demurrer to evidence, however, is overruled impro- 
perly, it may be the subject of a bill of exceptions. 2 H. BL 208. As the court 
has the power to overrule the demurrer, it may also regulate the entering of 
the proceedings on the record, and the admissions which are to be made pre- 
vious to the allowance of the demurrer. When, therefore^ the matter of fact 

.1 

IS uncertainly alleged, or if it be doubtful whether it be true or not, because 
it waa offered to be proved, only by presumptions or probabilities^ and the 
other party demurs; he that alleges this matter, cannot join in demurrer 
with him, but ought to pray the judgment of the court, that he may not be 
admitted to his demurrer, unless he will admit on the record, and confess the 
matter of &ct to be true. AUeyn, 18. And in such case^ the opposite party 
may reflise to join in demurrer, if the party demurring refuses to admit the 
Ihets on the reoord: for if the party will not confbss the truth of the matter 
given in evidence, he ought so to say, and put it to the jury- to be tried. 
Trials^ per pais, 666. 

The subject of demurrer to evidence, is frequently placed in a very e 
neons point of view, by which it would seem that the testimony, with 
uncertainty, must be set forth, and that the judges must then be called 
at the argument to make the inferences and conclusiona^ which the 
might reasonably have done. -From the decision of the House of Lor 
the case of Cfibaon and Johruon v. jBun^, it appears, that if a demu 
made up in this form, no judgment can be rendered, and a tfenire de 
must be awarded. 2 H. BL 209 ; vide eHaftn, Style 22. And that be1 
the party demurring upon verbal testimony, can insist upon the other partie? 
joining in demurrer, he must distinctly admits on the record, eveiy fhct and 
every conclusion which the evidence given might conduce to prove. 2 H. 
BL 209. The matter of fact being thus confessed, the case is ripe fbr judg- 
ment on matters of law, upon the evidence^ and may then be properly with* 
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drawn from the joiy, and, being entered on reoord, will remain for the ded- 
bIoq of the judges. 2 H. BI. 208. It is in this sense^ that a demurrer is an 
admission of the truth of the testimony, and of the conclusions a jury might 
draw from it The reason, too, why there must be an express admission on 
the record, arises out of the distinct functions of judges and jurora The 
judges manifestly assuming the functions of jurors, i^ upon the argument 
of the demurrer, it is to be left to their decision, what inferences are to be 
drawn from the facts testified to. And the party, offering the testimony, 
would thus be deprived of his right to the verdict of the jury, on fkcts and 
circumstances which may be urged to them with more or less effect It is 
the province of the jury alone, to judge of the truth of fSu^ts and the credi- 
bility of witnesses, and the party canno^ by a demurrer to evidence or any 
other means, take that province from them, and draw such questions ad aUnd 
examen, 1 Doug. 133. If matter of record, or other matter in writing, is 
offered, the adverse party may demur; and the party offering the evidence 
must join in demurrer, or waive the evidence : because there cannot be any 
variance of matter in writing. The demuirer, however, in this case^ may 
also be overruled by the court, if there is no doubt in law, arising on the evi- 
dence thus produced. Trials, ji>er pais, 561. So, that the several sorts of 
evidence make no difference as to the joining in demurrer. Trials, per paia^ 
663. The written evidence contains, on the face of lt» precise facts, and the 
parol evidence is made precise by the distinct admissions on the record. 

It may, however, happen that even upon written evidence, subjected to 
such demurrer, there may be uncertainty to an extent to justifiy the court 
in awarding a venire de novo instead of rendering judgment for defendant 
This is a matter resting in the sound discretion of the court, which will only 
be exercised in cases where it appears manifest to the court that plainUfTs 
case is not fully disclosed. 

Thus, in the case of Wheehorighi v. Moor^f which was decided many yean 
after the writing of the precedmg note, the plaintiff having brought his ac- 
tion against the defendant, on a written instrument of guaranty of the note 
of a third person, averred, in his declaration, the consideration of such goM^ 
anty to have been the sale and delivery of certain goods, by plaintiff, to such 
third person at defendant's instance. At the (rial of the cause, he produced 
a written instrument of guaraaty in support of the declaration, in which the 
consideration of the undertaking was expressed to be *' for value received." 
Upon a demurrer to this evidence, the oourt held that there was no proof of 
any such consideration, as phiintiff had set forth in his declaration, and that 
the consideration, so expressed in the declaration, could not be inferred fitxn 
the words " value received." The court, however, also held, that it was com- 
petent fi>r the phuntiff to sustain the declaration by parol proof; and that, 
hi their aocmd discretion, the case, notwithstanding the demurrer, might be 
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Bent back by a veidrt de novo to enable the plaintiff to supply sooh delbct. 
That the purposefl of Justice would not be subseired by giving a peremptoiy 
judgment on the record as it stood. That it was true^ when the demurrer 
is on documentary evidence, the practice is fi>r the court to give judgment 
final, as on a special verdict; but where there is no certainty in the state- 
ment of &ctB found, the court may award a venire de novOy and that this case 
was of that character. Whsetwright y. Moore, 1 Hall, 200. Tide, alao^ on 
this sobjoci of demurrer to evidence, The Fbopk v. Boe^ 1 Hill, 470, and a 
learned note to the same case, 47 1. 



JoHK Doe against Richard Bob. 

Where the plaintiff, having filed a biU in chancery for a divorce eauaa adtd- 
ierU, suborned a witness to prove the fhct, and upon discovery of this sub* 
omation withdrew his bill and filed another, charging adultery with an- 
other person, these fltcts cannot be given in evidenoe to impeach the credi- 
bility of a witness, produced to prove such second Ikct of adultery. 

This was an issue out of chancerj, to ti;7 the fact of 
adultery, on a bill for a divorce, filed on the part of Grif- 
fith, against his wife. 

The bill charged the wife with having committed adul- 
tery with one Byron ; and Byron, being produced as a wit- 
ness, proved the fact 

The counsel, for the wife, then offered to prove that the 
husband, previous to the filing of the bill under which the 
present issue was awarded, had filed a bill, charging his 
wife with adultery with one Harrison ; and had, by an in- 
strument under his hand, promised to pay to Harrison 200 
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dollars, to swear the fact against her, and 50 dollars more 
if he should be convicted of perjury, for such false swear- 
ing ; that as soon as the paper, containing this promise^ 
came to the hands of his wife, he withdrew his first bill, 
and filed the one now before the court. 

Thompson, J. This testimony can be offered for no 
other purpose than to impeach the credibility of the wit- 
ness who has been sworn. And in this point of view it is 
certainly too remote, and is, therefore, inadmi8sible.(l) 

D. B. OgdeUj for the plaintiff 
Wmmet^ for the defendant 

(1) Yide Germaiid v. Germondf 6 John. 0. 0. 34t, 349; jS a, 1 Paige^ 83; 
Wood ▼. Wood, 2 Paige, 113. 
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HaflkinsT. Donham. 



Haseinb againai Dunham. 

To sapport a count for money bad and reoeiyed, it must be ezpreaB^ prored 
tbat moneji belonging to tbe plaintUJ^ baa oome to the defendant's band& 

Assumpsit, for money had and leceiyed. 
Plea, the general issae. 

To support this action, the plaintiff offered, in eyidenoe^ 
an aooount of certain sales of goods made by the defendant, 
who was an auctioneer, bj which account it appeared that 
the sales had been made at a credit of 60 days. The plain* 
tiff, upon this testimony, contended that it was competent 
to the jury to presume the receipt of the money by the 
defendant, after the expiration of the 60 days, and that it, 
therefore, lay with the defendant to prove that he had not 
received it 

Thompson, J. The count, for money had and received, 
is fechnical, and, to maintain it, proof must be given that 
money, belonging to the plaintiff has come to the hands of 
the defendant.(l) 

Non-suit ordered. 

Emmet and Van Wyck^ for the plaintiff 

Jcnea and Wdb^ for the defendant 



(1) In the case of brad y. JkmgUut^ (1 H. BI. 239,) Wileon, J., say^ it is 
highl/ neoeesaiy tbat tbe forms of actions should be kept distinct Oonits 
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of justice haye^ in my opinion, already gone quite far enough, in extending 
the &yorite count for money had and received. But I know of bo case, where 
they have gone so far as to allow that count to be maintained, where no mo- 
ney has, in fact^ been received by the defendant My idea is, that where no 
money has been actually received, no action for money had and received can 
be supported. Vide ^iam, Taylor v. HiggiiM^ 3 East^ 169, in confirmation. 
The general rule indisputably is, that the action for money had and received, 
cannot be supported, unless the defendant has actually received money. 
Beardsiey v. Boo% 11 Johna 468. It is not necessary, however, in all cases, 
to give positive testimony that the defendant has received money belonging 
to plaintiff. When, from &ct8, it may be fairly presumed be has received 
plaintifiTs money, this action, for money had and received, is maintainable. 
7l(|(Z0 V. Mayo, 7 Johns. 134; Doug. 137; mmkr v. Wdah, 1 Starlde, 224. 



Abden against EIermit. 

In trespass for an encroachment, by the defendant's wharf on the plaintiffs 
water-lot, the plaintiff may give evidence under a conHnuaindo ; and the 
current value of the part in the defendant's possession will be the amount 
of damages. 

Proof of payment of quit-rents by the plaintiff to the corporation of the city, 
is sufficient evidence of possession of a water-lot, held under such corpora- 
tion. 

In trespass for an encroachment on the plaintiff's water-lot, by the defend- 
ant's whar^ if the defendant claims title to the hcua tn quo, and the en- 
croachment is proved, and it appears to have been occasioned by the de- 
fendant's wharf being originally placed on a muddy bottom, the defendant 
is estopped from contending that the plaintiff ought to have bro^^ght case, 
and not trespaas. * 

This was an action of trespass^ laid with a oonUnuando^ 
to which the defendant pleaded not guilty. 

The trespass, complained of, was an alleged encroach- 



1 

i 
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ment of about six inches, by the defendant's wharf| on the 
plaintiff's water-lot 

The plaintiff traced his title to the bctie in quo to the cor- 
poration of the citj of New York, who had granted the 
premises in 1765, " to Oliver Delancy, in trust, for the heirs 
and devisees of Sir Peter Warren, their heirs and assigns 
forever," subject to a certain quit-rent. Sir Peter Warren 
led three cliildren at his death, between whom a partition 
of the said property was made by consent; after which pa^ 
tition, the part including the locus in qm was conveyed by 
fine to Peter Stuy vesant, the heir of Sir Peter Warren, to 
whom that part had f^^Ien in severalty, being the conusor 
in the fine. Stuyvesant conveyed the same to Edgar, who 
conveyed to the plaintiff. It also appeared, that the quit- 
rents had been regularly paid to the corporation by the 
plaintiff and the other possessors, since the fine levied. 

The plaintiff having proved the encroachment, from oer- 
tain surveys made of the property, was about to offer evi- 
dence under the eantinuando in his declaration. 

This was opposed by the defendant's counsel, who con- 
tended that such testimony was inadmissible; that this was 
a complete disseisin ; that, therefore, the plaintiff in this 
action could only recover damages for the first act of tres- 
pass, the mere act of ouster ; that, to entitle him to go into 
evidence under the continuando, he ought to have made a 
re-entry, or a continual claim, which is equivalent to such 
re-entry. Esp. Ni. Pri. 418 ; Tri. per pais^ 581 ; Co. Litt. 
257, a ; 6 Com. Dig. 389, tit. Trespass, B. 2. 

. In reply, the plaintiff's counsel said, that the law, relar 

tive to disseisin, had undergone a material change since the 

8 
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decision of the cases cited by the defendant's counsel ; that, 
as the law now stood, the plaintiff might elect to consider 
the act as a disseisin, or as a mere trespass ; that here the 
plaintiff had exercised that option, and had elected to con- 
sider the defendant's act a trespass, and not an ouster ; and, 
therefore, the testimony offered was certainly admissible. 

Thompson, J. It is competent to the plaintiff to go into 
evidence, under his continuanao^ in this case. This is no 
more a case of disseisin than the mere entry on the premi- 
ses of another, and exercising ownership there by cutting 
down his trees, would be. The oontinuando is well laid in 
the declaration, and the plaintiff may go into evidence un- 
der it.(l) 

In proving his damages, under the continmndo, the plain- 
tiff claimed all the wharfage, received by the defendant, 



(1) Tb» rule, oontended for b^ the defendant's oounael, seems to be correct 
in cases of actual disseisin; for, in such cases. Ck>ke sajs^ "The disseisee shall 
have an action of trespass against the disseisor, and recover bis damages 
/or the first entry, without any regress; but, afler regress, he may have an 
action of trespass with a conHnuando^ and recover as well for all the mesne 
oocnpation, as for the first entry. Co. Litt. 257, a. ; vide etiam^ 2 Roll S53 ; 
J. 60. But what shall be said to be a disseisin, has been of late a matter of 
considerable discussion ; all the books seem to agree, that the ancient learn* 
ing, on this subject, has become abstruse. 6 Johns. 215. A mere entiy 
upon another, is no disseisin, unless it be accompanied with expulsion, or 
ouster from the fi'eehold. Disseisin is an estate gained by wrong and injury, 
and therein it differs fift>m dispossession, which may be by right or wrong. 
Per Kent, G. J., 6 Johns. 216. A bare entry on another, without an expul- 
Bk>n, makes such a seisin only, that the law will adjudge him in possession, 
that has the right 1 Salk. 246. This being, therefore, a mere trespass, and 
not a disseisin, a re-entry to enable the plaintiff to bring trespass with a con- 
Unuandaf was unnecessary : the continuation of the posseesion being a oon* 
tinnation of the trespass. Latw. 312. 
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from yeesels which had been attached to that part of his 
wharf encroachiDg on the plaintiff. 

Thompson, J. This cannot be the rule of damages ; you 
can only recover the current value of the part proved to 
be in the defendant's possession. 

The plaintiff having closed his testimony, the defendant's 
counsel moved for a non*suit. They contended, that, to 
fliupport this action, the plaintiff must either show an actual 
possession, or a documentary title, from which a legal poo- 
session might be inferred. That, as he had shown no act- 
ual possession, ho must fail in his action, if his document- 
ary title should prove defective. To show a defect in that 
title, they contended that, inasmuch as the deed in trusty 
from the corporation to Oliver Delancey, contained no 
words of perpetuity, it conveyed a life-estate only in the 
premises, which, therefore, on the death of the trustee, re- 
verted to the corporation ; hence, therefore, the heirs of Sir 
Peter Warren had nothing in the premises when the fine 
was levied, and could not be tenants to the proecipe; the 
fine, therefore, passed nothing to the conusee, the conusor 
having no interest in the premises. 2 Bl. Com. 860; 6 
Bep. 128. And that this defect might be taken advantage 
of by averment, admitting the existence of the deed, but 
avoiding it for the want of interest in the partiea 1 Bey. 
Laws, 78 ; 8 Bep. 88; Cro. Eliz. 471; 8 Co. 8, a.; 8 Co. 
80; Plow. Com. 49, a. 

Thomfsok, J. An actual possessio pedis cannot be shown 
in this case. But sufficient possession, for the purposes of 
this action, has been shown by the production of Edgar's 
deed to the plaintiff, and the proof of payment of the quit- 
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rent The plaintiff need not have proceeded further with 
the documentary proo&.(2) 

The defendant then offered e videnoe of aunreys, to ahow 
that there was no encroachment on his part 

It appeared in evidence, -however, that the defendant's 
wharf had been laid on a very muddy bottom; and Thomp- 
son, J., in charging the jury, was of opinion that there 
had been an encroachment, which had been occasioned by 
the sliding of the dock, which was a trespass for which the 
plaintiff was, in strictness of law, entitled to damages. 

The defendant's counsel requested the court to charge 
the jury, that if they believed the encroachment had been 
occasioned by the mere sliding of the defendant's dock, 
they should find for the defendant, because the plaintiff 
should have brought his special action on the case, for the 
consequential damages, and not trespass. 

(2) Any posBeasion is sufficient to maintain trespass, quare dautwrn fregit, 
against a wrong doer. Ordham y. Feat, 1 East, 244. The action of tres- 
pass being a possessory action, it is a general rule, tfaat no other than the 
person who has title to the freehold, can compel the party in possession to 
show his own title to that possession. It is not enough ibr a wrong doer, 
therefore, te show a title in a third person ; he must also show authority from 
liim, to make the entry complained o^ before the plaintiff can be driven to 
produce his title in evidence. In this case, therefore, if the defendant could 
have proved a license, under the corporation of the city of New York, to en- 
ter on the locus in quo, the court would have been compelled to decide on the 
sufficiency of the plaintiflTs title. So also, if the defendant had proved a title 
in himself, or in any third person, with license from such third person. Ar* 
gmt V. DurrcaU, 8 D. ft K. 406 ; Chambers v. Donoidson, 11 Easti 65. And 
this evidence would have been admissible under the pleadings in this case; 
for, although Lord Kenyon would not receive this defence under the general 
issue, in the case of PhUpot v. Sbhnes, (Peake, 67,) the law of thai case has 
been since expressly overruled in the case of Argeni y. Durrant, above cited. 
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Thokfsok, J. You have precluded yourselres irom this 
objectioDy by setting up your daim to the locus in quo. 

Verdict for the defendant 

Hoffman^ Emmet and D. A. Ogden^ for the plaintiffi 

QMen and TFeJb, for the defendant 



Hand againsi FiELDiNa. 

Whwe a note is given in payment of an article purchased, evidence that the 
article was of no vahiev <^ ^^^ ^^ ^i^ ^^ ihiadulentlj oonoealed by 
the plaintiff, is adiniaaihlo to impeach the oonsideration of the note. 

■ 

Assumpsit, on a promissory note, against the defendant^ 
as maker. 

Plea, non-assumpsit 

The note had been given on the purchase of a certain 
quantity of svmach, from the plaintiff, by the defendant, 
who was a tanner. 

The defendant's counsel offered to prove that the sumach 
had copperas mixed with it, which rendered it of no value, 
and that this &ct was known to the plaintiff at the time of 
sale, and fraudulently concealed from the defendant 

This testimony was objected to^ on the part of the plain- 
tif^ on two grounds: — 

1. That the note concluded the defendant from an in- 
quiry of this nature into the original consideration ; and 
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2. That if the inquiry was admissible at all, the defend- 
ant could not go into it under his plea of non-assumpsit ; 
he ought to have given a special notice. 

Thompson, J. The defendant offers to show an imposi- 
tion, a direct fraud on the part of the plaintiff; it is com- 
petent for him to give this in evidence, to show that the 
contract was void ah initio^ there being in fact no consider- 
ation for it. The evidence, too, is certainly admissible un- 
der the plea of non-assumpsit; it proves that, in law, he 
never did promise. Yide Aco. SUL v. Bood^ 16 Johns. 2S1. 

The witnesses, on the part of the defendant, proved that 
the sumach was mixed with copperas; that the plaintiff 
knew the fact at the time of sale, and did not disclose it; 
that, to a tanner, it was of no manner of value, inasmuch 
as it destroyed the texture of the leather, to which it was 
applied ; that it might be of use to dyers, and was, on that 
account) worth about half price. 

Thompson", J. You have failed in your defence ; you 
have not made out fraud in the sale : to have shown the 
want of consideration here, you ought to have proved that 
the sumach was of no value whatever. You must resort 
to your action against the vendor.(S) 



Verdict for the plaintiff 



lidbot^ for the plaintiff 
WiOeins, for the defendant 



(3) So in the case of Ahrgan r. Rickardaont reported in a note to the 
of IbrMioort^ r. Cfarrard, (1 Campbell, 40,) the action was against the ao- 
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ooptor of a bill of exchange^ at the suit of the drawer, the bill being paja- 
ble to his own order ; defence, that the bill had been accepted far the prioe 
of somd hams bought bj the defendant^ from the plaintiff, to be sent to the 
Bast Indies; and that the hams had turned out so very bad, that thej were 
almost qttite unmarketable. The sum, for which they actually sold, was paid 
into courts Lord Ellenborough held, that though where the consideration of 
a bill of exchange (ails entirely, this will be a sulBcient defence to an action 
upon it by the original party, it is no defenoe to such action, that the oonaid- 
eration &ils partially; but that, under such circumstances, the giver of the 
bill must take his remedy by action, against the per^n to whom it was 
given. 

The same rule was adopted in the case of J\fe v. Owinne, 2 Gamp. 346. 
That was also an action by the drawer and payee, against the aooeptor. The 
defendant oflfered to prove^ in mitigation, that the bill had been accepted for 
the prioe of a quantity of cheese, sold by the plaintiff to the defendant for 
exportation. That the cheese was of a bad quality and improperly packed, 
and that the consideration for the acceptance liad, in great measure, fiuled. 
But Lord BUenborough overruled the defenoe, and declared his determination 
to adhere to the judgment of the court in the case of Morgan v. JHcharda, 
In iHf&es V. BojfnagW^ (11 Johns. 50.) the same rale is adopted, and the two 
oases above stated, cited in support of it In this case, the plaintiff sued as 
payee of a promissory note, made by defendants to secure the purchase mo- 
ney of a certain piece of land, conveyed to the de/endant by the plaintiH; by 
a deed with warranty. It appeared by way of defence, that at the time of 
tiie oonveyanoe, a Judgment had been rendered against the plaintiff and the 
land, so conveyed, was, after the making of the promiasory note, seized by 
virtoe of an execution on that judgment, and sold by the sheriff. The judge, 
at Nisi PriuSj being of opinion that the consideration had totally feiled, non- 
suited the plaintifl^ and the court oonflrmed his decision. So also in Oem- 
teff V. Oookf the same rule was adopted by the supreme court of the United 
States, 2 Wheat 13. In the principal case in the text, such a fhiud as would 
aivoid the sale, was not made out, the defendant being acquainted with the 
artide, purchased on his own judgment, without warrant, and no deception 
was practiced, to induce him to believe that the sumach was free ftom cop- 
peras^ and no art was used to disguise it The case, therefere, under the tes- 
timony offered, was one merely of partial ikilure of consideration, in which 
the party is driven to his cross action. If fraud had been fblly made out^ it 
would have been a bar. 

Thus in Fleming v. Simpson, (I Gamp^ 40, n.) which was an action by th« 
indorsee against the aooeptor o( a bill, given for the amount of a pipe of best 
London particular Madeira, which the defendant had ordered of the drawers. 
The defence was, that the wine was of bad quality, and could not have been 
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best London particular Madeira when shipped, and that the indorsee was ft 
partner in the house of the shippers. Lord EUenborough held, that if it was 
a clear fraud in the shippers, and the plaintiff was a partner in the house, he 
oould not recover, but that the defence was not sufficient^ if the oommodUgr 
shipped was only of mferior quality to that ordered. So in Solomon v. 2W^ 
fur, (1 Starkie, 51,) which was an action on a promissoiy note, by payes 
against maker. The defendant offered to prove that certain pictures bad 
been sold to defendant, by the plaintiff, who was a dealw in pictures, at pil* 
ces Infinitely exceeding their real value^ and that the note, in question, bad 
been given as security for the price of one of them, and that the plaintifi| at 
the time of the sale, knew the pictures were of little value. Lord EUenbo* 
rough decided, that the testimony was inadmissible for the purpose of reduo> 
ing the damages, by showing tliat the pictures were of inferior valuer but 
that if the defendant oould, by the inadequacy of the valuey and other ofa> 
cumstanoes, prove fraud on the part of the plaintiff, so as to show that then 
was no contract at all, the evidence would be admissiblei but that it would 
be inadmissible if it fell short of that 

It might be inferred, fh)m the loose language of some learned oommenti^ 
tors, that this rale had been shaken or overthrown by more reoent oaae& 
Story on Bills, sec. 187. But this is not so; it has, on the oontraryi been 
pretty uniformly upheld. Ohitty on Bills, 86 ; Otbard v. Bethumf ICood. k 
Malk. 483 ; FrisUe v. Hoffnagle^ 11 Johns. 60; and Battorman v. i\eroe, 8 
HilL 171. A new doctrine, however, lately engrafted upon i^ has modified 
and controlled its application to a great extent 

The annotator to the eighth edition of Ohitty on Bills, remarics^ with jad^* 
ment, as follows: "It is submitted that it would be more consistent with 
Justice in practice to extend rather than narrow the just and equitable right 
to deduct or reduce a part of the claim on a bill or a note^ at least when 
arising in the same transactiott, rather than to compel a defendant to pay the 
whole amount, and then in a cross action, as for unliquidated damage^ to en- 
deavor to recover back a part of the money he has thus parted with, perhaps 
to a person who^ in the mean time^ may have become insolvent The tnm* 
ble and inconveniences resulting flrom the investigation of the amount of 
damages, would not be greater in an action upon the bill than in a cross a<h 
tion, whish only tends to an increase of costs and flequent loss. Ohitty, 89, 
Not W. 

I think it will be found that RetA v. McAUiMier, (8 Wend. 109,)and Aitfef 
man v. Pierce^ (3 Hill. 172,) have introduced in this particular, by the appli- 
cation of the right of rtootapemeni^ all that could be desired in qualifica* 
tion of this doctrine. It is here held, that when the 4emands of both par* 
ties spring out of the same contract or transaction, the defendant may reooifK^ 
ahhou^ the damagee on both sides are unliquidated ; but he can only sol 
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off when the demands of both parties adre liquidated,, or capable of being as- 
certained by calculation^ 

It was formerij supposed that there could only be ftcoufpemmd where some 
fraud was imputable to the plainti£( in relation to the oootract on which the 
action was founded; but it is now well settled, that the doctrine is also ap- 
plicable when the defendant imputes no ftaud, and only complains that there 
has been a breach of the contract on the part of the plainti£El 

fV)r the purpose of avoiding drouityi or the multiplication of actions, and 
doing complete justioe to both parties, they are allowed (and compelled, if 
the defendant so elect^) to acUust all their daims growing out of the same con- 
tract in one action. It is no objection to the defence that the plaintiff is not 
suing upon the original oontract of sale, but upon a note given for the pur- 
chase-money. 

The promise of the defendant to pay the purchflse-money, has undergone 
the alight modification of being put into the form of a written obligation, and 
on that the action is founded; but still the plaintiff i& in effect, seeking to 
enforoe the original contract, and the question must be settled in the same 
manner as though the action was in form upon the contract 

The same judge, who pronounced this opinion, remarked, in reply to some 
cases cited m opposition, "The truth is, that the doctrine, although founded 
in the plainest principle of justice, is not of very long standing; and while it 
was in a forming state, it may very well have happened that tlie rule should 
be sometimes overlooked, both by court and counaeL But the principle is 
now too firmly settled to be shaken by a few straggling cases or the occasional 
tficto which seem to look in the opposite direction. Batterman v. Pieroiy 3 
HilL 172. There may still remain a dass of cases to which the old rule may 
fully apply. It is certainly not directly overruled. Nor is the principle, on 
which it rests, impugned. The right to deduct is, in the language of tlie 
annotator above cited, extended. SpMing v. Yandjtrcook^ 2 Wend. 432 ; 
BwrUm v. Sbewairi, 3 Wend. 238 ; PwpU v. Niagara, 13 Wend. 246. It is, 
however, still confined to demands arising out of the same contract which 
gave rise to the note, but, with this qualification, has a most extensive appli- 
cation, embracing all claims proceeding from fraud, warranty, or breach of 
contract, generally. This, it must be remarked, is strictly in mitigation ; no 
balance can be certified for defendant, nor, after having thus exhausted 
the plaintiff's demand, can he bring a suit for a balance or remainder. JM- 
ierman v. Pierce, 3 HilL 1*74. 

The doctrine of reeoupemeni is generally treated and considered as a new 
doctrine. It is^ indeed, new in its extended application to uncertain demands, 
but still it Is a very ancient head of the law. Thus, (in 1 Dyer. 2, a. 7,) if a 
mao disseise me of land, out of which a rent charge is issuant^ which has 
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been in arrear for several years, and tbe diaseisor paj it, if the diBneiaee re- 
oover in an* assize, the rent that the disseisor has paid i^iall be recouped in 
damages. It is defined, the keeping bacic or stopping something which is 
due, and in our law we use it for to defiillc or discount ; as if a person hath 
a rent of £10 out of certain lands, and he disseisee the tenant of the land, 
in an assize brought bj the disseisee, if he recover the land and damages^ 
the disseisor shall recoupe tbe rent due in the damages. 80 of a rent charge 
issuing out of land, paid by the tenant to another, Ac , he may reootgae the 
same. Terms de Ley. ; Jacob Die Ad. Yea The extension, therefore, to 
uncertain damages, is the innovation of modem times. 
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Pbillifs against Bruce, et al. 

Tbe Tendee may iwdnd a oontract» in the event of a total departare from it 
hj rendor. Inadequate peribrmanoe may be given in evidence upon an 
implied and exeoatoty, but not upon an ezpresa and executed contract 

Assumpsit, for goods sold. 

Plea, non-assumpsit. 

It appeared in evidence that the plaintiff had sold to the 
defendants 1,840 quintals of fish, at 8 dollars and 60 cents 
per quintal, without any specific representation or warranty. 
That the defendants, previous to the purchase, had them* 
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selves examined the &sb. It also appeared that the plain- 
tiflf was employed two or three days in delivering the fish. 
The fish, delivered on the first day, were unobjectionable ; 
bat those delivered on the second day were inferior in 
quality. The defendants, upon observing this, told the 
plaintiff, that if he did not deliver better fish, they would 
have nothing to do with them, and at the same time pointed 
out the quality of the fish they wished to received. The 
plaintiff then proceeded to cull out the objectionable fish, 
and delivered the residue, without any further objection, to 
the defendants* agent and store-keeper, who, thereupon, 
gave to the plaintiff a receipt ** for 1^40 quintals of fish on 
account of the defendants." 

The defendants rested their defence on two grounds : 

1. That the conduct of the defendants, on the second day, 
amounted to a positive prohibition to the further delivery ; 
and that the contract must be considered as rescinded by 
the defendants at that time, and the fish delivered and 
stored for the use of the plaintiff. 

2. That if the contract was not to be considered as rescind- 
ed, still they were entitled to a deduction on account of the in- 
ferior quality of the fish delivered on the days subsequent 
to the first ; and to support this point, they relied on Au- 
ten Y. Buiirr, 7 East, 479. 

Van Ness, J. The defendants oould only have been 
entitled to rescind the contract in the event of a total de- 
parture from it on the part of the plaintiff, which has not 
been proved in this case. The case of Basten v. Butter 
(cited from 7 East,) is essentially variant from the present 
oase. That was a case of an implied and executory con* 
tract which had not been properly performed. There the 
defendant was permitted to show this fact| and a deduction 
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was allowed upon the plaintiff's quantum meruit Bat this 
is an express and executed contract Here, too, the parties 
had an opportunity to examine, and did examine the arti- 
cles before the price was fixed. Thej purchased, there- 
fore, upon their own judgment, and no deduction from the 
original price agreed upon can be allowed in law.(l) 

Yerdict for the plaintiff for the whole amount 

Emmet and FergvjBon^ for the plaintiffl 

We&, for the defendants. 



(1) Judge BuUer seems to have decided (he case of Brown t. Daoia^ (7 
East) 480, n.) on the same principle. That was an action of assampsit, for 
the price of erecting a booth on Bath race-groand. The plaintiff proved that 
the measure of the booth was settled between him and defendant; thai he 
was to have twenty guineas for building it, (five of which were paid before- 
hand,) and to take back the materials after the races; that he built it accord- 
iog to the stipulated dimensions. Tlie defendant proved that the booth fell 
down in the middle of the races^ owing to bad materials and bad workman- 
ship. Buller, J, ruled, that tliis was no defence to the present action, espe- 
cially as a particular sum was specified and part paid. Though a cross ac- 
tion might be brought against the present plaintiff, for building the booth 
improperly. When a contract shall be said to be executed, and when execu- 
tory, vide 1 Comyn on Contracts, 3 ; 2 BL Comm. 443 ; McDonald v. MetoiU, 
}b Johns. 349; vide, also, poat^ Schureman et al. v. WUhers; vide note ta 
preceding case on the subject of recoupement 

In the year 1852, the defence of a counter cbUm was introduced by cer- 
tain amendments, made by the legislature of the state of New York, to the 
Code of Procedure. This oowUer doom is defined therein as follows: *' A 
cause of action, arising out of the contract or transaction set forth in the 
complaint, as the foundation of the plaintiff^s claim, or connected with the 
subject of the action.*' Code Proc., sees. 149, 160, Ac. The defence in this 
ease ranges itself very dearly under this head, and by interposing it in this 
way, the defendant may not only beat down the demand of the plaintifl^ as 
might have been done, heretofore, by a reooupeftnefnlt^ but may recover the 
wbole amount of damages or loss he may have sustained, exceedmg even 
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the sum daimed bj the plaintifi^ whioh he oonld not do in the case ofreoMfw- 
metU. This seems to be a manifest improvement, and, inasmuch as it arises 
out of the subject matter of the action, can lead to no confusion at the tria], 
when properly set forth in the pleadings, and confined strictly to matters of 
contract or quasi ex contractu as seems to be the intention of the legislature. 
BeardOey t. Stover^ 1 How. P. R. 224; Bogardnu ▼. Farkar, ib. 303. 



DicEHNBON against The Commebcial Inburakcs Company 

OP New York. 

General intelligence contained in a public Gazette and bearing upon the sub- 
ject matter of insurance, must be disdosed to the insurers^ although the/ 
are subscribers to such Gktzette. 

This was an actioa on a policy of insurance on the sloop 
Friendship, of New York, lost or not lost on a voyage from 
Washington, in North Carolina, to Charleston, in South 
Carolina. 

On Friday, the 19th day of April, 1805, there appeared 
an article in Lang's Gazette, which set forth that a vessel 
had arrived from Edenton, North Carolina, the preceding 
day, bringing information " that a New York sloop, bound 
from Washington, North Carolina, to Charleston, in South 
Carolina, had been stranded on Thursday a week on Ocra- 
coke bar." On the 19th of April, the plaintiff applied for 
insurance on said sloop at the office of the New York In- 
surance Company, which company refused the application 
on the 20th, alleging the newspaper information, above 
mentioned, as thieir reason. The plaintiff then effected an 
insurance on the said vessel on the 20th of April, at the 
office of the defendants, without disclosing to the company 
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the said article of news, and paid for such insurance a mere 
sea-risk premium. It also appeared that the defendants 
were subscribers to, and regularly received the Gazette, in 
which the said information was contained, and that the said 
sloop had been totally lost on Ocracoke bar, on the 11th 
of April, 1805. 

The defendants contended that the plaintiff's neglect to 
disclose the said article contained in the Gazette, was a ma- 
terial concealment^ and avoided the policy. 1 Marshall, 
850, 851. 

For the plaintiff, it was urged, that as this general in- 
formation was contained in a public Gazette, it was to be 
presumed that the defendants were as well acquainted with 
it as the plaintiff, who was, therefore, not bound to disclose 
it to them at the time of effecting the insurance. 

Van Ness, J. The plaintiff ought to have disclosed the 
fact that such general intelligence was in the city : here| 
therefore, has been a material concealment, and the contract 
consequently is void.(l) 

Verdict for the plaintiff, for a return of premium. 
Bogardus and HopkinSj for the plaintiff 
WcBs, for defendants. 



(1) Even doubt'iil ramon, respecting the safety of a shipt which is meant 
to be insured lost^ or not lost^ how little credit soever the owner himself may 
give them, ought to be faithfully disclosed ; and the withholding such infor- 
mation will avoid the contract 1 Marshal, 47 1. Every fact and circumstanoe, 
which can possibly influence the mind of any prudent and intelligent insurer, 
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In detennining whether he will underwrite the policy at all, or at what pre- 
mium he will underwrite, is material, and ought to be full^ and explicit! j 
disclosed. lb. 467. And it is not merely on the ground of fraud, that con- 
cealment avoids the contract: a concealment which is only the effect of acci- 
dent, negligence, inadvertence or mistake, wUl, if material, be equally &tal 
to the contract, as if it were intentional and fraudulent lb. 465. There 
are many matters, however, as to which the insured may be innocently si- 
lent; he need not mention what the underwriter knows, and what he ought 
to know, what he takes upon himself the knowledge of, or what he waives 
being informed of: he need not be told what lessens the risk, nor of the dif- 
ficulty of the voyage, the kind of seasons, the probabili^ of hurricanes, fta 
Park, 263 ; vide 1 PhiL In& 93 ; 2 Duer. 650. 



Dubois against Allen. 

In an action on the case for enticing away defendant's servant, the general 
rule of damages is the value of the service during the time the servant has 
been in the defendant's employ; but the jury may, in certain aggravated 
cases, give the whole value of the servant by way of damages. 

Under the count for harboring or entertaining a servant^ evidence of entice- 
ment is not necessary. 

When a sum of money is paid in a neighboring stoto, to a master, upon the 
manumission of his slave, which slave immediately thereafter, and without 
knowing she is free, binds hereel^ by indenture, to serve the person, so 
Paying, for twelve years, and is thereupon brought into this state; this is 
an evasion of the statute prohibiting the importation of slaves. 

This was an action on the case, for enticing the plain- 
tiff's indented servant from his service. The declaration 
contained two counts; the first, for enticing the servant 
from her master's service ; the second^ for harboring and 
entertaining her. 

Plea, general issue. 
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The plaintifr proved that the servant, mentioned in the 
declaration, had been the slave of Mr. James, of New Jer- 
sey ; that^ on the 16th of April, 1806, James manumitted 
her according to the laws of the state of ^New Jersey, and 
that she immediately thereafter, and on the same day, bound 
herself, by indenture, to serve the plaintiff for twelve years, 
who thereupon brought her with him into the state of New 
York. A short time after her coming into the city of New 
York, she left the employ of the plaintiff, and entered into 
the defendant's service ; he, however, not knowing her, at 
the time, to be the servant of the plaintiff. The plaintiff 
demanded her of the defendant previous to the commence- 
ment of the action, and to this demand the defendant re- 
plied, that he would neither force her to leave his house, 
nor to stay with him. 

After proving these fiicts, the plaintiff was proceeding to 
show the whole of his interest in the servant as the rule of 
damages. 

The defendant contended that this was not the rule of 
damages ; that the correct rule is the value of her services 
during the time she was in the employ of the defendant ; 
and cited Hambkton v. Veere, 2 Saund. 169. 

Van Ness, J. The value of the service during the time 
the servant has been in the employ of the defendant is the 
general rule, but the jury may, in certain aggravated cases, 
give the whole value of the servant by way of damages. 
The testimony, therefore, is admissible, to enable the jury 
to exercise that discretion. After ill blood has been crea- 
ted between a master and servant, by the intermeddling of 
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a third person, the servant ceases to be of any value to the 
mfester.(l) 

The defendant then moved a non-snit, on the ground 
that the plaintiif had offered no evidence of enticement 

The plaintiff cited 4 Bao. 692, and contended that he 
had sufficiently supported his second count 

Non-suit denied.(2) 

(1) The ease of ffamNeton ▼. Veered from SatrnderSi was the caae of an ap- 
prentice seduoed ftom his master's employ, after serving him fiye years ont 
of a term of nine years, for which he was bound. The plaintiff there de- 
clared, that the defendant had procured the apprentice to depart out of the 
plaintiff's service, and that he so departed, whereby the said plaintiff lost the 
profit of his service for all the residue of said term. And the jury having 
assessed damages, generally, the oourt arrested the judgment, on the ground 
that plaintiff could only recover damages from the time of the apprentice's 
departure, until the exhibiting of the plaintiff's bill, and no longer, and 
ought BO to have declared. The grounds of this decision, adopted by the 
court, were : Isi that the apprentice might return, and so the plaintiff might 
have the services of his apprentice for the residue of the term yet to come^ 
and, therefore, ought not to have damages for the loss of it 2d. That the 
apprentice might be compelled to return, notwithstanding the bringing of 
this action, which does not discharge the apprentice from his apprenticeship; 
and, therefore, the plaintiff, if he should recover damages in this action, would 
be well satisfied, having both the service and daroapres for the loss of it. 3d. 
The apprentice might die within the term, and, therefore, for the residue of 
the term after his decease, the plaintiff ought not to recover damages. Mr. 
Williams, in his note to this case, cites also a variety of cases in support of 
the general rule adopted by the oourt. It would, therefore, seem tliat where 
an aggravated case occurs, the special droumstances entitling the plaintiff to 
the full value of the servant, ought to be averred in the declaration. I have 
not, however, been able to discover any precedent of such a declaration. 
The case of Wifomore v. Cheenbankj (WiUes, 677,) wiiich was a special ac- 
tion on the case, for procuring and enticing a wife to absent herself from her 
husband, {par quod^ he lost the profit and advantage of certain estate, devised 
to her,) will, however, show bow the special gravamen may be averred. 

(2) So in Ihiocet v. Beaerea, (2 Lev. 63,) which was an action on the caae^ 
for knowingly harboring a servant; judgment was given in the common 
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The defendant then called the servant herself as a wit- 
ness, who testified that, at the time the indenture to the 
plaintiff was signed, the plaintiff paid to Mr. James £80, 
and that, when she signed the indenture, she did not know 
that she was free. 

Yan Ness, J. I am satisfied that this case presents a 
mere evasion of the fourth section of the act of the 8th 
April, 1801, prohibiting the importation of slaves into this 
state. , The indenture, therefore, is void ; the slave became 
free immediately upon her being brought by the plaintiff 
into this state. The plaintiff, therefore, having no right to 
her services under the indenture, cannot sustain the pre- 
sent action.(8) 

Plaintiff refused to answer when called| and was non- 
8uited.(4) 

Brincherhoff and OgdeUy for the plaintiff. 

Shsson, Golden and Emmet, for the defendant 

piM8 by defiialti and eiror brought to the king's benob ; and the error aarign* 
•d waa^ that the action would not lie ; defendant not having enttoed the aenr- 
ant awaj from the plaiDtiiil But the court affirmed the judgment, and held 
tiiat the action would lie without enticement^ defendant having notice that 
he was the hired servant of another. 

(3) The same rule was adopted bj the courts in the case of SaSbU y. Wiek* 
coek^ (2 Johns. Cases, 97,) affirmed in error. lb. 488 ; Fish v. Haker, 2 Johnai 
Oases; 89; Link v. Bamsr^ 3 Caine's Bep. 326; Vide The PeopU y. Lemmon^ 
6 Sand£ 681. 

(4) This practice is now somewhat changed bj the 25th rule of the 00Qrt» 
which declares "that the plaintiff shall have no right to submit to anon-sait 
after the jury have gone from the bar, to consider of their verdict'* Probar 
blj his right to submit to a non-suit, Ufore they retire^ remains. 
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HA81UN8 against SrUTYBSANT. 

Compftiiiioii of hands not admiflsible as snbsidiaiy tettimonj upon the clash- 
logs of parol prooC 

This was an action on a promissory note, made by Ho- 
race Johnson, in ikyor of and purporting to be indorsed bj 
the defendant The defence set up was, that the indorse- 
ment was a forgery. 

\ The plaintiff produced many witnesses, who swore that 

they believed the instrument to be the hand- writing of the 
defendant ; and on the part of the defendant many were 
produced who swore it was a forgery. 



The plaintiff's counsel then offered to produce, to the 
jury, acknowledged signatures of the defendant, for the 
purpose of comparison: contending, that although this 
would not be good evidence; in the first instance, of the de- 
fendant's hand- writing, that, after a clashing of parol proo^ 
they were entitled to offer it as subsidiary testimony. 4 
Esp. Cases, 117. 

Van Ness, J. I have examined the decisiotis on this 
point with attention, and am satisfied that the weight of 
authority is against the admission of the testimony offered. 
I have conversed on this subject with some of my brethren, 
who were of the same opinion with myself. I shall, there- 
fore, exclude the te8timony.(l) 

Emmet and Van Wifck^ for the plaintiff. 

Jay and OoUen^ for the defendant 

(1) The oommon and well established practioe and usage of ooorts of oom- 
mon law, as to the proof of hand-writing, is very aocuratelj stated hy Iiord 
Eldon, in the oase of Eagkton et al y. Kingskm^ 8 Vesej, Junior, 773. ** When 
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I flnt came into the profession, the rule as to band-writtng in Westminster 

Hall, in all the oourts^ was this: Yon called a witness and asked, whether 

be had eyer seen the party write; if he said he had, whether more or less 

fteqnentlj, if eyer; that was enough to introduce the subsequent quesUon, 

whether he belieyed the paper to be his hand- writing. If he answered that 

he beUeyed it to be so^ that was eyidenoe to go to the Jury; if he refused to 

answer to his belief he was pressed perhaps too much to form a belied If 

the witness will not take upon himself to say, he belieyes it, but says he 

thinks it like, thjs is not eyidenoe, although Lord Kenyon, in the case of ' 

Chndl y. AkoBonderf (4 Esp. 37,) is made to say it is." In the same case^ 

I LordSldon expressly decides, that comparison of hands is not eyidenoe. 

a He considers it as a noyelty, and declares that, untfl lately, be had neyer 

I beard of eyidenoe in Westminster Hall, of comparison of band-writing, by 

" those who baye neyer seen the party write, though such eyidence had been 

4 frequently receiyed in the Ecclesiastical courts. 

In the case of the King y. Oator, (4 Esp. 117.) the admissibUity of this 
species of eyidence is yery fully discussed, and all the cases bearing on the 
subject considered. That was an information for a libel, in which the prose- 
cutor lay under considerable difficulty, in proying the hand-writing of the 
libel to be that of the defendant, it being, ui appearance, different from his 
common character in writing. And although the counsel in that case laid a 
strong and plausible foundation for its admission, by producing the inspec- 
tors of franks from the post-office, men skilled in the detection of forgeries, 
who proyed the hand-writing to the libel to be a feigned hand, still the court 
would not allow them to compare it with the acknowledged hand-writing of 
the defendant^ and say whether they were the same. This decision was made 
after great deliberation. Baron Hotham declaring, in pronouncing the decision, 
that he had spent three weeks in thinking upon it. In one case, Lord Ken- 
yon allowed the jury to examine papers, admitted to be the party^s hand- 
writing, and to compare them with the writing in question, and to draw their 
own conclusions. AUabrook y. Boach, 1 Esp. 351, and in the case of Ti^ord 
y. Swtt, 2 Johns. Oases^ 214^ this spedee of eyidence was, by consent, albw* 
ed to go to the jury, and the court, in pronouncing a final dedsion, declined de- 
ciding the question of its admissibility for that reason. In a case, howeyer, 
that preceded the case of AUe^n-ook y. Eoacht Lord Kenyon would not allow 
this comparison to be made by the jury. Ma/cfenon y. ThoykB^ Peake, 19. 
It has been also oyerruled in Connecticut^ in the case of the (kmmonwitaiik 
y. JCti^, reported in a note to the case of lixuftmn y. Tho^, There ia^ 
howeyer, one exception to this general rule, in the case of a person, long 
since dead, of whose signature^ after a lapse of years, no better proof can be 
obtained. 7 East 282, pa. Mr. Eyans, hi his edition of Pothier on Obliga- 
tions, (yoL 2, p^ 184,) makes the following remarks on this subject: ".It is 



^ 







L 



184 



NEW YORK NISI PRTOS CASES. 



Haskina r. Stayreaant 



now very dearly established, by aereral anthoritiea, that the proof of hand- 
writing moat be made by persona haying a previons knowledge of it, either 
from actually seeing the par^ write, or from oorrespondence; and that the 
comparison of an admitted, with a disputed writing, cannot be allowed, either 
by the Inspection of the court and Jury, or by the avnstance of persona con- 
versant with the examination of hand-writing, for the purpose of ascertain- 
ing its reality, or detecting its forgery," fta " But where, in point •f reason, is 
the objection to a proof by comparisoD of hands, aa founded upon an inspeo- 
tion at the trial? It will surely be admitted, that the real object is the in- 
vestigation of truth, and, by the indiscriminate rejection of a means of estab- 
lishing the truth, which, in many instances^ must be more convincing than fte 
evidence actually received, there is a frequent risk of the fiulure of justice, 
Ac. What is the common evidence of knowledge but an act of comparison; 
a comparison of the object presented to the sight, with the object imprinted 
by memory in the mind — with the image and copy of the supposed reality? 
And when the comparison is made^ not with this imperfect and tklladoua 
copy, but with an indisputed original applied with the skill and experience 
of persons habitually devoted to similar inquiries, it is deemed not only a 
matter of technical caution, but an essential point of constitutional liberty, 
to reject the assistance which it may be naturally expected to afford,'' Aa 
Tide post, Administr<Uor of Bogers v. Shaier, and note. 

The anxiety of jurors to compare acknowledged with alleged spurious sig- 
natures in cases of supposed forgery, their manifbet dissatisbction when such 
testimony Is excluded, cannot fiul to have made a strong impression oil the 
mind of every advocate. There is, in truth, a subtlety in the rule which al* 
lows the witness to compare the hand-writing produced, with the standard, 
however vague, which his own mind may furnish, and which prohibits the 
same comparison with the more vivid standard in the admitted signature be- 
fore him. 

The modem English cases are certainly opposed to the admissibihty of 
such proof; but the American cases vary. Mr. Greenleaf has subjected theae 
to a critical exnmination, and gives the following result 1 Q-reen. 616. 

The English rule is adopted, and such testimony rejected, in the following 
states: New York, Yii^nia, North Carolina. 

In the following states, it is the settled practice to admit any papers to the 
juiy, whether relevant to the issue or not^ for the purpose of comparison of 
hand- writing: Massachusetts, Maine, Connecticut 

In the following states, the admissibility of such papers has been limited 
to cases where other proof of hand-writing is already in the cause^ and for 
the purpose of turning the scale in doubtfbl cases : New Hampshire, Soudi 
Carolina. In Pennsylvania^ the admission has been limited to papers ooa- 
ceded to be genuinef See the cases referred to, 1 QreenL 616, note. 
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CoNFOB ojgaimt Bradst. 

In an action on a promiaaoTy note, a witneas, who is the real plaintiff in in- 
terest^ may be called and examined by the defendants. 

A witness how far boond to answer a question which may subject him to 
a dvil injury. 

This was an action on a promissorj note, made by the 
defendant in &vor of Winship, and bj him indorsed to 
the plaintiff. 

/ The defence, set up by the defendant, was that the con- 
Sfiideration of the note was usurious. To prove the usury, 
me defendant called Dr. Lord as a witness. The plaintiff's 
counsel objected to his being sworn, and alleged that he 
was the real plaintiff in the suit. The defendant's counsel 
contended that this interest would operate in favor of the 
plaintiff and against the defendant, and that, therefore^ the 
defendant had a right to waive the objection. 

The court allowed the witness to be sworn. 

The defendant then attempted to prove the usury by tha 
witness. He stated, however, that he had been interested\ 
and concerned in the contract from the beginning, and if | 
there was any usury in the transaction, his answers would / 
criminate himself. 

The defendant's counsel contended that a witness is bound 
to answer a question, although such answer may subject 
him to a civil injury, and is only privileged where the an- 
swer may subject him to a criminal prosecution; and, in 
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support of this position, he relied upon the case of Lord 
Melville in the House of Lords. 

Van Ness, J. I understand the rule alluded to, (which 
was brought under consideration on Lord Melville's witness 
indemnity bill,) differently from the defendant's counsel. 
The rule, however, does not govern this case. Here, the 
witness having declared that he was interested and con- 
cemed in the contract from the beginning, he has a right 
to decline answering all questions relating to the alleged 
usury.(l) 

Qriffin^ for the plaintiff 

Emmsty for the defendant. 

« 

<1) The witaeaB in this case, was protected from answering, lelatiTe to the 
usury chai*ged, on the ground that his Answers might subject him to a crimi- 
nal prosecution. At the common law, usuiy is an indictable offence. The 
only doubt, in the books on this head, seems to be whether all usuiy was 
indictable^ or only Jewish usuiy. Ord. p. 3 ; 2 Chitty Grim. Law, 648. Hale^ 
chief baron, in an anonymous case, (Hard. 420,) says: "Jewish usury was 
prohibited at common law, being forty pound per cent and more, but no 
other." And Lee, 0. J., (in Palm. 292,) says, that the usury condemned at 
the common law, was the common trade of biting usuiy, such as was that 
of the Jews. Mr. Chitty, in commenting on this subject, (2 Chitty Grim. Law, 
p. 649,) obeeryes, that a very eminent barrister, in A. D. 1814, adyiaed that 
in a case of clear and palpable usury, a party may be indicted at common 
law. Our statute, prohibiting usury, differs essentially, in its prohibitory pro- 
visions, from the English statutes. By our statutes, the exoess only can be 
recovered back, and there is no penalty expressly imposed on the party taking 
usury. The English statutes, however, over and above the proviidons invali- 
dating the contract, which are copied into our statutes, contain very heavy 
^rfeiturea and p enalties, s o that the par ty, to the usury, could never be com- 
/ pelled to testJQr, according to the EnglisElaw; but, by our law, he can be 

/ protected only on the ground of his liability to an indictment at common law, 

[ as above stated. 

^^ In the case of Lord MelvUle^s witness indemnity bill, the question, stated 
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to the judges for their opinion, was, "whether witnesses were bound to am* 
swer questions^ if their answers subjected them to dvil process." 1 Am. 
Law Journal, 223. 

Mr. Baron Graham, Mr. Justice Ghambre, Mr. Justice Le Blanc^ Mr. Jus-I 
tioe Lawrence, Mr. Justice Heath, the Lord Chief Baron, the Lord Chancel* 
lor and Lord EUenborough, were deddedlj of opinion, that the general rule 
of law was, that a witnesss was bound to answer every question, touching 
the issue to be tried, with the exception only of such questions as would 
expose him to a criminal prosecution, or to a penalty or forfeiture. Mr. Jus^ 
tioe Grose, Mr. Justice Booke, Mr. Baron Thompson and Sir James Mansfield, 
Chief Justice of the Common Pleag, were of a different opinion, and thought 
that no third person had a right to extort from a witness, what debts he 
owed, or what slander he might have uttered, which would expose him to 
actions: and, to show the possible hardship of the rule, Mr. Justice Rooke 
mentioned the case of Lord Keith, who^ by an answer he gave in an insur- 
ance case where he was called as a witness, subjected himself to an action 
in which ten thousand pounds damages were given against him. The Lord 
Chancellor, in the progress of this deliberation, observed, that he considered 
the practioe so fax precise^ dear and perspicuous; that it was necessary no 
new law should be promulgated, otherwise than in the form of a declaratory 
law, by which it should be announced what bad been the law, what was the 
law, and what ought to be the law of the land, as to this important particu' 
lar. Such a law seems, afterwards, to have been passed, (46 Gea 3d c. 39,) 
by which it is declared that a witness cannot, by law, reftise to answer a 
question relevant to the matter in issue, (the answer of which has no ten- 
dency to accuse himself! or to expose him to penalty or forfeiture of any na- 
ture whatsoever,) on the ground that the answering of such question may 
establish, or tend to establish, that he owes a debt, or is otherwise subject 
to a civil suit. Phillips on Evidence^ 203. 

Statutes have been passed in the state of New York, since the proceeding 
remaiks were written, by which all protection is taken fW>m the person re- 
ceiving usuiy. He is now compelled to testify. To bring this ooerdon, 
however, within the rule of the common law, wmo tenetur eeipBum aocuaaref 
it is expressly declared, in the same statute, that the testimony so given shall 
not be used against such person before any grand jury, or on the trial of any 
indictment against him. 2 B. & 58, 3d ed. This seems quite just on its 
&O0, bat whether it can be entirely so^ practically, is not quite so certam. If 
the rule of the common law is just and right, it would seem the sounder 
pdiqy to create no exceptions to it by statntesi 
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Murray against Roosevelt. 

Storage of goods need not be tendered by the owner, when the storer ap- 
pears re8ol7ed to dispute the right of possession on a dilforent gitrand. 

Trover, for a quantity of com* 

Plea, general issue. 

Plaintiff had employed an agent to purchase for him a 
cargo of com. 

The agent placed the corn, when purchased, in the de- 
fendant's store, on storage, without informing him that the 
corn belonged to the plaintiff. 

The plaintiff, previous to the commencement of this ac- 
tion, demanded the corn of the defendant, who refused to 
deliver it, alleging that the storage was due. 

I The plaintiff then offered to pay the storage, but the de- 

I fendant observed, that as the agent was indebted to him, 

he would not deliver it, but would hold it as security for 
i his demand. 

Defendant moved for a non-suit, contending that the 
t plaintiff ought to have tendered the storage, to entitle him 

to bring the present action. 

The plaintiff cited, in opposition, 2 T. R 486. 
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Van Ness, J. When the corn was demanded fix)in the 
defendant, he absolutely refused to give it up, alleging his 
intention to hold it as security for a debt due to him from 
the agent This conduct, on the part of the defendant, 
rendered a tender unnecessary. The plaintiff has a right to 
recover the value of the com, deducting the amount of 
storage. 

Verdict for plaintiff accordingly .(1) 



Pmdkton, for the plaintifil 
Smmety for the defendant 



(1) If one having a lien on goods, when they are demanded of him, claims 
to retain them on a different ground, making no mention of the lien, trover 
may be maintained against him, without evidence of any tender having been 
made of the amount of the lien. Boardman v. SiUt mttings after M. T., 49 
Geo. 3d. 

Trover for some brandy which lay in the defendant's cellar, and which, 
when demanded, he had refhsed to deliver up, saying it was his own pro- 
perty: at this time certain warehouse rent was due to the defendant, on ac- 
count of the brandy, of which no tender had been made to him. The attor- 
ney-general contended that the defendant had a lien on the brandy for the 
warehouse rent^ and that, until this was tendered, trover would not lie. 
Lord EUenborough considered, that as the brandy had been detained on a 
different ground, and as no demand of warehouse rent had been made, the 
defendant must be taken to have waived his lien, if he bad one, which would 
admit of some doubt 1 Camp. 410, in noHs. So in the case of Judah and 
Men V. Kemp, (2 Johna Gases, 411,) goods had been shipped on board of 
defendant's vessel ih>m London for New York, and the consignor consigned 
the bill of lading to the plaintiff, who demanded them from the defendant, 
who refhsed to deliver them, alleging that he had orders from the ship-own- 
ers not to deliver them. In an action of trover for those goods, one ground 
of defence, taken by the defendant, was, that the plaintiffs had not tendered 
the freight Bed. per Ouriam. When the defendant refused to deliver the 
goods, on the ground that his owners had ordered him not to deliver them, a 
tender of freight was not necessary. The goods were not detained by the 
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defendant on the ground of his lien, but for a different reason, whioh amofunt- 
ed to a waiyer of the tender. This rule of law has been repeatedly asserted 
since the aboye note was written, and is now well settled. SaUus y. SoereU, 
16 Wend. 4*74; same case, in error, 20 WenfL 268; IMwi y. Monwood, 10 
Barb. 184 
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Coram Mr. Justice Spencer. 



Thorne against Woodhull, mrvivor of Kip.. 

A note mu8t be supposed to have been indorsed on the diCj mentioned in 
the declaration, until the contrary is shown; and the allegations of the in- 
dorser, after the indorsement, are inadmissible to show an indorsement of 
the note after it became due, to let in the defendant to his equitable de- 
fence. 

Tms was an action on a promissory note, made by the 
defendant in favor of John and William Thome, and by 
them indorsed to their father, the plaintiff. In the decla- 
ration the note was averred to have been indorsed in due 
8eaBon4>efore it had become payable. 

Plea, general issue, with notice of set-off. 
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The subject of the defendant's set-off was a promissory 
note, drawn by John and William Thome, in favor of Case- 
nave, and by him indorsed to the defendant Woodhull. 
The defendant's counsel contended that they had a right to 
set off this note against the plaintiff'^ claim, because the 
note declared on had been indorsed to him after it became 
due. 

To prove this fact^ they offered an account current, ren- 
dered by John and William Thorne, to the defendants, 
some time after the notes had become due, in which account 
the note, declared on, was debited to the defendants. 

Spencer, T. The testimony is inadmissible. In legal 
intendment, the note must be supposed to have been in- 
dorsed on the day alleged in the declaratiou, and the alle- 
gations of the indorsers, after the indorsement, cannot affect 
the rights of the indorsee. You must prove the time of 
making the indorsement by other evidence. Defendant 
did so, and obtained a verdict.(l) 

Golden and Badcliffj for the plaintiff 

Hoffman and Welbj for the defendant. 



(1) It 18 a general rale, that subsequent declarations of a party to a sale 
or transfer of property, which go to take away a vested right, are not admis- 
sible evidence* Fhotnix y. Assignees of Ingrafiam, 6 Johns. 412. But the 
admission of the indorsers could not be received in this case for another rea- 
son, they were good and competent witnesses to prove the time of indorse- 
xnent B<iker et al. v. Arnold^ 1 Gaines, 266. And where a person is a oom- 
petent witness, evidence of his coofeBsions are inadmiasible. Aimandsr y. 
Mahon^ 11 Johns. 185. 
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Jackson, ex dem. Kip, against Mttbray. 

A memorandam of an agreement for the sale of landfl, is evidence of a unity 
of title to each and eyeiy part of such landB, as weU the part in actoal 
poaaeasion, as the part not in actual possessioD ; and after a long undistorb- 
ed possession of part, by the vendee mentioned in such memorandum, the 
court will presume a deed conformable thereto. 

An ancient account^ in the hand-writing of the ancestor of the lessor of the 
plaiDtiff, found with the title deedSi cannot be rck)eived in evidence in sn|h 
port of the title. 

The hand-writing of a surveyor, to an ancient survey, may be proved by a 
person who has become acquainted with such surveyor's hand-writing by 
inspecting ancient surveys avowedly made by him. 

The confessions of a tenant in possession, as to his holding, are admissible. 

Ejectment for certain lands, situated in the 9th ward of 
the city of New York. 

It appeared that a patent for a large tract of land, on 
Manhattan Island, had been granted by Governor Nicoll 
to Petrus Stoutenburgh and his heirs, on the 25th January, 
1667. The lands in controversy were alleged, by the 
plaintiff, to be part of the lands covered by that patent. 

The plaintiff, in tracing his documentary title to the pa* 
tentee, produced a lease from Petrus Stoutenburgh to Ja- 
cobus Kip, the ancestor of the lessor of the plaintiff, made 
a few years after the grant of the patent, and purporting 
to be a lease for a term of years, of all the lands of Petrus 
Stoutenburgh. He next produced a memorandum of an 
agreement for the sale of all the lands set forth in the said 
lease, made between Petrus Stoutenburgh and Jacobus 
E[ip, in 1680, two years after the end of the term granted 
by the lease. In order to show a performance of the terms 
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of the agreement, as to the payment of the purchase-money 
by the said Jacobus Kip, an account was offered in evi- 
dence, which had been found among the ancient title deeds 
of the estate, in the hand-writing of Jacobus Eip. 

Spencer, J. The testimony is inadmissible ; it is merely 
ex parte: having been found with the title deeds cannot 
make such a document evidence for the plaintiff. Vide 
Jackson, ex dem. Beekman et ux v. WiUen, 2 Johns. 180. 

The plaintiff then proceeded to locate his patent, and of- 
fered, in evidence, an old survey of a neighboring patent, 
made in 1699, by Mr. Graham, the then surveyor-general, 
as fixing one of the boundary lines of Stoutenburgh's pa* 
tent To prove that this survey had been made by Gra* 
ham, the plaintiff offered to prove the hand-writing by a 
witness who had been in the habit of inspecting ancient 
surveys, and had thus become acquainted with surveys 
avowedly made by Graham. 

The defendant's counsel contended, that this would be 
introducing comparison of hands in a manner unsupport- 
ed by authorities ; that the papers which had enabled the 
witness to form his opinion ought to be produced to the 
jury, so that they might make the comparison for them- 
selves, and not rest merely on the inference of a witness. 

Plaintiff's counsel cited 1 Peake's Law of Evidence, p. 
104. 

Spbkcer, J. I am of opinion that testimony like this 
has been received in the courts, without producing the pa* 
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pers whick had enabled the witness to draw his inference. 
I shall therefore admit it.(l) 

The plaintiff, having located the patent, proved actual 
possession in the descendants of Jacobus Kip, of part of 
the land covered by the patent,. and showed that the re* 
mainder, being the very land in controversy, had remained 

(I) The decision of the judge, on this point, was excepted to^ and the 
^estion was raised at bar. t Johns. 5. But the oause was decided there 
on another £^und, and no express opinion pronounced on this point This 
decision is strongly snpported by Mr. Peake, who, at the place cited by the 
plaintiff's counsel, makes the following observations: "In cases where the 
antiquity of the writing, nsakes it impossible for any person to prove it fVom 
having actually seen the party write, and where the instrument acquires a 
degree of authority, ih>m the place in which it is found, the evidence of a 
man, who has had opportunitiee of making himself acquainted with the 
character, by frequent inspection, has been admitted. And, therelbra, where 
a parson's book was produced to prove a modus, he having been long dead, 
a witness who had examined the parish books, in which his name was writ- 
ten, waa permitted to swear to the similitude, for it was the best evidence 
the thing was capable o£" Vide ante Haakim v. BktywBcuiit^ and the note to 
that case. 

Since writing this note, two very important casee have occurred in Eng- 
land ; one before a Committee of Parliament and the other before the 
Queen's Bench. 

In 1843, the jptoimitter Petrage tiOM, 10 G. ft ?•, 183, and in 1846, i^ ee 
dem. Jenkins^ v. Ikwis^ 16 L. J. Q. B. 218. The first case seems adverse to the 
above ruling of Spencer, J., and the last decidedly sustains it. 

In the I\bMaUer Ptsroqt ta»t^ the claimant of the title produced an an- 
cient family pedigree, taken ih>m tiie proper custody, and purporting to be 
In the hand*writing of an ancestor who had died in 1751. nearly 100 yearn 
beibre the trial, and who stood in the direct line of the claimant's ancestors. 
Tills evidence was clearly proper in itself on a question of pedigrea The 
difficulty was in the proof of hand-writing. The will of this ancestor, ih>m 
'the prerogative office, was already in proof in the case for a diflbrent pur- 
poea. And four other documents, proved to be in the band-writing of this 
anoeaUnr, were produced in addition ; and it was proposed to prove the iden- 
tity of the signer of these documents, with the writer of the pedigree, by 
comparison of the hand-writing of the ktter, with the signatures' to th« 

10 
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vacant and unimproved until the year 1788, when the act- 
ual possession of the defendant, and those under whom he 
claimed, commenced. 

Upon this testimony, the defendant's counsel moved a 
non-suit. 



piOYed docamenta^ a&d for this purpose the inspector of franks, in the gen- 
eral post-oiBoe^ was called, who had mad^ the comparison, and was prepared 
to say that be had thereby acquired sach a knowledge^ and had become so 
fiuntliar withvthe hand-writing that^ without any immediate examination of 
them, he could say whether any other document was or was not in the hand- 
writing of the same person. 

The admission of this witness, to make such proo^ was opposed by the at> 
tomey-general and rejected. 

This case seems an extreme one, but still, for two reasons, it may ba 
doubted whether it ought to be treated as in decided conflict with the case 
commented on. 

1. The decision is by a Committee of Parliament, and not by one of the 
regular tribunals of the realm; and, as it is doubted how &r the proceedings 
in Quem GarolMg caw, are binding on tribunals, the same doubt may ex- 
tend to this case. Best on Er. 360. 

2. The decision is itself much qualified, and rendered rather special by the 
language of Lord Chancellor Lyndhurst, who says, they ought not to allow 
a person to say, from the inqiection of the signatures to two or three docn* 
ments, that he could proye the hand-writing of a party. A witness is pro> 
perly allowed to speak to a person's hand-writing, who, from the inspection 
of various documents, has grown familiar with the hand-writing fit>m fre- 
quent use of them. 

In the case of Doe^ ez dem. Jenkins^ v. DauU, the parish clerk, of a parish 
in Bristol, produced the parish register for 1761, in which was contained ui 
ent!7 of a certain marriage exactly corresponding with a certificate produced, 
dated 1761, and purportmg to be signed by the then curate. This wit- 
ness stated that he had then been clerk seven years, and, during this time, 
frt>m inspecting various entries made by the curste in the* register, he had 
acquired a knowledge of his hand- writing. This witness had never seen the 
curate, who had died long before his time, and all his knowledge proceeded 
from his frequent inspections of those admitted entries. This witness was 
allowed, by the presiding judge, to prove the hand-writing of the curate to 
the certificate, and his decision was afllrmed by the whole court 



NEW YORK NISI PRIUS CASESi 147 

Jackson ▼. Mnrrajr. 

They contended, that admitting the plaintiff's location, 
there was a defect in his documentary title ; that he had 
only shown an agreement for a sale, and had shown no 
deed of sale ; that the court could not presume a deed of 
that part of the property which had been vacant, because 
no actual possession of it had been shown ; that the court 
will only presume a deed in favor of rights, of which par* 
ties have long been in the peaceable and quiet possession. 
Cowp. 110. 

Plaintiff's counsel contended, that by their documentary 
evidence, they had shown a unity of title as to the part 
actually possessed, and the vacant part, and therefore a 
deed ought to be presumed conformable to the agreement 
1 Caines, 84. That if the court will presume a deed only 
according to their actual possession, it would be a violent 
presumption, inasmuch as it would presuppose a departure 
fix)m the agreement proved. 

Spsncbb, J. The plaintiff has here shown an entirety 
and unity of title, and actual possession of part, and no ad- 
verse possession of the residue until 1788. Under these 
circumstances, a deed conformable to the agreement must 
be presumed.(2) 

Non-suit refused. 

The defendant then rested his defence on a location of 
the Stoutenburgh patent, variant from that offered by the 

(2) Kent» C J., in deliyering the opinion of the court at bar in this case, 
mjE, on this branch, ** there was abundant reason for the jury to presume a 
oonTeyance Ax>m Stoutenburgh to Kip ; on that poiot there can be no oon- 
troTeraj." See Schauber y. Jackson, (2 Wend. 13,) where this subject is con- 
sidered in the Court for the Correction of Errors, and manj cases dted. 
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plaintiff, and upon an adyerse holding of the land in con- 
troversy of more than 20 years by those under whom he 
claimed. In showing the adverse possession, the counsel 
offered in evidence the confessions of a person deceased, 
who had occupied the land at a remote period. 

This evidence was objected to by the plainti£ 

Spbncbr, J. The confessions of a tenant in poBsession, 
as to his holding, have always been received in evi- 
dence.(8) 

The jury ultimately found for the plaintiffi(4) 
Mhnmet^ Hoffman^ and Jonea^ for plaintiff 
Oohkn, Harrison, and Bobinson, for defendant 

3) The dedarations of tenants are admiasible evidenoe, after ttielr death, 
to prove that a certain pieoe of land is parcel of the estate whidi they ocea- 
pled. RunDington, 261. Boiler, J., in the oaae of Dotma r. Pieree, (2 T. B. 
64,) says chat this question was decided in BaUoway y, Rakes^ (B. R. IL ; 12 
Geo. 3.) and Doe, ex dem. Jbsfer, ▼. WUIiame^ (Gowper, 621.) In the former, 
the lessor dahned as devisee in remainder, under a will twenty-seren years 
ago^ under which there was no possession, and, therefore, seisin in the devi- 
sor was necessary to be proved. For this purpose, a witness was called to 
speak to the declarations of the tenant in possession at that time, "that he 
held as tenant to the devisor." A new trial was moved for. on the ground 
of the inadmissibUity of this evidence, and it was objected, that this was 
mere hearsay evidence, and that the party making the declaration was not 
upon oath ; but the court held the evidence properiy admitted. Vide PUit v. 
WHder^ 1 Comst 626. 

(4) A new trial was granted, in this cause, in November term, 1810, (T 
Johns. 6,) on the location of the patent. It was thereupon ruled, by the 
court, that an old patent or grant, after the lapse of 160 yeara^ would not be 
allowed to be located, or extended beyond the actual and notorious posses- 
sion and location of the party, espedally when there is the slightest evidence 
of adverse possession for above 20 years, and that, in all cases of unoertainty 
in Che location of patents and deeds, the party is to be held to his actual lo- 
cation. 



NEW YORK NISI PRIUS CASES. 149 



Admhiifltratora of Rogers ▼. Shaler. 



Abministratobs of Sogebs against Shalek et al. 

After the hand-writing of a party is in eridenoe, bis hand-writing, to any 
other instrument^ may be proved by calling any witness to compare the 
band-writing proved, with that to be proved, and to state his inferenoe to 
the Jmy. 

Assumpsit for wages as mate and captain on board the 
brig Aspasia^ on a voyage from New York to Bio Janeiro, 
and back to New York. 

It appeared that the intestate had signed the usoal ship- 
ping articles, as mate of the said vessel, on the voyage above 
mentioned ; that he became captain at Bio Janeiro, and was 
lost overboard on the homeward voyage. 

To support a set-off against the intestate's wages, the de- 
fendants offered in evidence the intestate's account-book, 
found in his trunk ; and, to prove the intestate's hand-writ- 
ing, called a witness who had never seen the intestate write, 
but who had received a letter j&om him, to testify whether, 
from a comparison of hands, he believed the book to be in 
the intestate's hand-writing. 

This testimony was objected to by the plaintiff. 

Spengsb, J. His hand-writing to the shipping articles 
is in evidence; the defendant is, therefore, at liberty to call 
upon any witness (whether such witness has seen the intes- 
tate write or not) to compare the hand-writing in evidence 
with the account-book produced, and state his inference to 
the jury, tlie jury not being competent to make such com- 
parison. 
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The witness aocordinglj compared the haDd-writing, and 
swore that be believed, from the comparison, that the signa- 
ture to the articles, and the hand-writing in the accoant- 
book, were the hand-writing of the same person, and the 
book was thereupon received in evidenoe.(l) 

Schvards ^,nd Sbsson, for plaintifb. 
Mnmetf for defendants. 



(1) It 18 not neoenaiy, in all casefl^ that the witneas ihoold have «eeQ the 
par^ write, to whose hand he swean ; for, where there has been a fixed oor- 
reepondenoe by letters, and it can be made out that the party, writing such 
letters^ is the same whose signature is in controversy, that will entitle tlie 
witness to swear to that person's hand-wziting, though he never saw him 
write. PhiL Ev. 367. In this case, however, the witness had never seen 
the mate write, and had no fixed correspondence with him, and testified lh>m 
a mere comparison of hands; his testimony, under these circumstances, ought 
not to have been received. 

In the case of Bwr v. Barper, (I Holt's N. P. Oases, 420.) (which case 
comes nearest to this of any in the books, but is still strongly distinguishable 
from it,) a witness was called by the plaintiff to prove the defendant's hand- 
writiog. He stated that he onee saw him sign his name to a paper which 
he then had in his possession ; that the fact made so slight an imp ress ion on 
his mind, that, Judging from that single occurrence, he was not able to say 
whether the hand- writing produced was the defendant's, or not; that he 
would not venture, firom the mere inspection of the papers, to form a belief 
on the subject; but that, by comparing the signature to which he was re- 
quired to speak, with that which was subscribed to the papers in his posses 
sion, he was able to swear that he believed it to be his hand-writing. It 
was objected that this was a mere comparison of hand-writing, and conse- 
quently inadmissible. Dallas, J., decided that the evidence was admissible. 
He observed, however, that it was a case of great novelty and difficulty, and 
gave his reasons at lai^ge on the subject, which, inasmuch as they throw light 
on this matter, upon which the mind, m the pressure and huny of business, 
may be fi«quently called upon to act, It may not be improper to state. 
Comparison of hand- writing (he remarks) has been rejected upon two grounds : 
Vint, That unless a jury could read, they would be unable to judge of the 
supposed resemblance. Seoond, That specimens may be unfairly selected, 
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calculated to aenre the purpose of the par^ prodadng them; and, therefore^ 
not exhibiting a fair example of the general character of the hand-writing. 
These are the groands alleged for rejecting such comparisons. But the pre- 
sent eyidence cannot, in strictneaa^ he called a comparison of hand-writing. 
What are the materials of judgment to which a witness has recourse, 
when he says that he belieTes a particular signature to be the hand-writing 
of a particular person 7 He has seen the person write, and he is presumed 
to have formed a standard in his mind; and with that standard to compare 
the writing in question. This standard will be more or less perfect, accord- 
ing as the instances have been more or less frequent The mere fact of hav- 
ing seen a man once write bis name, may have made a very fiatint impression 
upon the witness' mind. But some imprenion, however slight in degree^ it 
will make; and surely, as the standard exists, and the witness possesses the 
genuine paper, he may recur to it to revive his memory on the subject Here, 
a basis is laid in the fact of his having seen the defendant sign his name once. 
But his memory is defective. He then recurs to a paper which he knows to 
be an authentic writing: He uses it to retouch and strengthen his recollec- 
tion, and not merely for the purpose of comparison. Vide anis, Eiukina v. 
Stuyvetant, and the note to that case. 

There are^ says Mr. Beet» (in his work on the Principles of Svidenoe,) sev- 
eral exceptions to the rule excluding proof of hand-writing by comparison ; 
the first of which is, that it is competent for the court and jury to compare 
the hand-writing of a disputed document^ with any others which are in evi- 
dence in the cause^ and admitted or proved to be in the hand-writing of the 
supposed writer; second, wfien the document is of such a date that it oan- 
not be reasonably expected to find living persons acquainted with the hand- 
writing, either by seeing him write^ or from holding correspondence with 
him. The law allows other ancient documents, proved to hive been regu- 
larly preserved and treated as authentic, to be compared with the disputed 
one. This difficult) and, in some particulars, very subtle topic, has been dis- 
coaaed veiy learnedly and philosophically, by Mr. Best end the authorities 
brought down to the year 1848. Best on Ev., 257 ; see, also, AUeabrook v. 
Boaehf Peake's Add. Cases, p. 20, and the cases collected in a note ; Jackson 
V. Fhmpa, 9 Cow. 94; GriffUh v. Ivery, 11 Ad. & Ellis. 322. 

Proof of hand-writing, by comparison, is the subject of the 73d novel of 
Justinian, which the diligent student will do weU to consult 
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* Smith, ex dem. Tellbb et aL agaimt Bubtis et al. 

Entry on ]and% and erecting improvements thereon, amounts to a claim of 
title, and constltutea a disseisin. Five years possession by a disseisor and 
a descent cast, tolls the entry of the disseisee^ and the possessory right of 
the plaintiff^ in ejectment, is fully made out by proof of such 
and descent cast 



Ejectment for lands situated in the 6th ward of the city 
of New York. 

The plaintiff proved that Isaac Teller, the fiither of the 
lessors of the plaintiff, entered on the premises in question 
between the years 1761 and 1765, and built thereon three 
houses, and cultivated and improved the ground extensive- 
ly, and died in possession in 1776. That the eldest son of 
Isaac Teller, who was the heir-at-law to the &ther, (accord* 
ing to the rule of law at that time,) was kept out of pes* 
session by the British, who used the buildings on the pre- 
mises as guard-houses ; that this son died in 177&; that the 
British evacuated the city in 178S, and the premises re- 
mained vacant until 1794, when the possession of the de- 
fendants, or those under whom they claim, commenced. 

The defendants' coanael then offered to go into evidence 
of their title. 

But plaintiff's counsel contended, that no evidence of 
title, on the part of the defendants, could be received ; that 
the right of possession only could be tried in this action ; 
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that the evidence which they had offered showed an entry 
by disaeiain on the part of the ancestor of the lessors of the 
plaintiff, a possession for five years by the disseisor, and a 
descent cast, which tolled the entry of the defendants, (sup- 
posing the title to be in them,) and put them to their right : 
3 Cruise's Digest, 869 ; 1 Salk. 686 ; Runn. Eject 46, 49, 
147, 291; 3 Com. 176; Holt, 264; 1 I^d. Raym. 741; 
Woodfall's Tenant's Law, 881 ; 8 Johnson, 888. 

Defendants' counsel contended, that the plaintiff's evi* 
dence would have formed a good defence for him, bad he 
been in possession, and a possessory action brought against 
him, but did not form a sufficient title to support an ejects 
ment ; that the principle of law, as urged by the plaintiff, 
was inapplicable, because the plaintiff's ancestor had com- 
mitted no technical disseisin ; that, to constitute a disseisin, 
there must be an entry under a claim of title, and the en- 
try of the ancestor in this case was not of that description. 

And further, that if this was such a descent as would 
toll an entry, it gave the plaintiff's lessors a mere prima fo- 
dc title, which could be overthrown by showing one that 
was paramount 

Spenceb, J. The improvements, made by the ancestor, 
are sufficient to evince a claim of title, and constitute his 
entry a disseisin. The descent, subsequently cast, places 
this cause exactly in the same situation as it would have 
been, had the lessors ot the plaintiff been in quiet posses- 
sion for twenty years. The defendants must be considered 
as holding tortiously ; the right of possession is in the les- 
sors of the plaintifll The defendants must resort to a r- 
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action, if they have title. It cannot be set up in this 
8uit.(l) 

Verdict for plaintiff 



Hoffman^ Emme^ and (hickn, for plaintiff 
Baddiff and Ogden^ for defendants. 



(1) ThiB case was very ablj argued at bar, and the doctrine of disseisin 
learoedlj discussed. A. new trial was, however, granted ; the court being 
of opinion that if the lessors of the plaintiff would put themselyee on the 
ungracious right of a descent cast, they were bound to prove affimatively, a 
tortious seism ; that a peaceable entry on land, apparently vacant, furnished 
per se no presumption of wrong, That the court would infer title from the 
lessors of plaintiff*s ten years possession, sufficient to put the tenant on his 
defence, but that they ought not to infer a toriioos entry, or an actual ouster 
sufficient to bar every defence. That this would be a most rigorous condu- 
sion, making the ancestor of the plaintiff a disseisor; it tolls the entry of the 
true owner, shutting out his defence, and driving him to his writ of right 6 
Johns. 197. 

In the '* Code of Procedure," passed in the state of New York, April 12, 
1848, (part 2, tit 2, c. 2, sea 87,) it is provided as follows: " The right of a 
person, to the possession of any real property, shall not be impaired or af- 
fected by a descent being cast, in consequence of the death of a person in 
possession of such property.'* This provision renders the law of this case 
fpb^o /c 'v. «haebate, for the time to come; as it, however, cannot react, it is presumed 
all rights, acquired before the passing of the law, are saved. 
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KoTaviah et aL ▼. Denning. 



MoTavish, Frobisher, et al. against Denning. 

A witness cannot be compelled to disclose any oonfldential comamnication 
made to him as counsel in any cause then actually commenced, or expect 
ed to be oonunenced. But terms of compromise, offered by him to the' 
creditors of his client^ are not confidential, and must be disclosed. 

Tms was an action on se vera!' foreign bills of exchange. 

Plea, non-assumpsit and statute of limitations. 

To show an acknowledgment of the debt, within six 
jears^ the plaintiff' counsel called a witness who had, with- 
in that time, as the agent of the defendant, made certain 
propositions of compromise to the plaintifEs and the other 
creditors of the defendant 

The witness refused to answer the question "whether 
such propositions had been made by him or not?" alleg* 
ing that he was, at that time, attorney and counsel for the 
defendant, and acting as such. It appeared that, at the 
time when these propositions were alleged to have been 
made, this suit was not pending, and that the witness was 
not employed by the defendant as counsel in this suit after 
its commencement. 

The plaintiff contended that he was not privileged from 
answering the question proposed to him ; because, in mak- 
ing the offer for a compromise, he merely acted as the friend 
and agent of J^he defendant, and was out of ^he line of his 
professional duties, and cited 1 Macnally's Evidence, 240. 
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Spenceb, J. The witness must answer the question pro- 
posed to him. The compromise was not a matter confiden* 
tial in its natare, but was made public by communication 
to the creditors. He is exempted from disclosing any con- 
fidential communications made to him as counsel in any 
cause then actually commenced or expected to be oom- 
menoed. Vide Phillips' Law of Ev. 192. 

Hopkins and RadcUff^ for plaintifi9.(l) 
Pendktonj for defendant 



(I) Yido post, M[mntY,Boife9% and the note to tfajit case; tJms Aniban% 
Law Student) S13. 
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PaplHi^ ▼• OommMdal Immiioe Oomptoky, 



DuPLAKTY against CJoMMEBCiAL Insurance Company. 

A policy on merohandize will oover a curride. Insored, not bound to di»- 
doee the nature of the caigo ; it is the du^ of the insurer to inquire. 

AssuHPSiT, on a policy of insurance on " goods, wares 
and merchandize," laden on board the brig Margaret, on a 
voyage from New York to New Orleans. 

It appeared in evidence that the plaintiff had made a 
written application to the defendants for insurance "on 
merchandize," to be laden on board the Margaret, on a 
voyage to New Orleans; that he did not specify the mer- 
chandize to be shipped, nor was he required, by the com- 
pany, so to do. Upon this application, an insurance was 
effected at three per cent Under the policy the plaintiff 
claimed the value of a curricle, which, by the perils of the 
seas, had sustained damages beyond 60 per cent, and had 
been sold, after survey, for the benefit of the concerned. 

It also appeared in evidence that three per cent was the 
common sea-risk on goods, wares and merchandize; and 
that carriages and household furniture could not, at that 
tune, have been insured under from twelve to twenty per 
cent on account of the increased risk from the nature of 
the subject, and that such insurances always contained an 
express exemption from partial losses. 

The defendants contended, that the plaintiff had been 
guilty of a material concealment ; that, whenever either 
the nature or position of the goods insured enhances the 
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risk, the insured ought to disclose such facts, thus varying 
the risk, or the policy will be void. 1 Marshall, 226. 

Spencer, J. Here has been no concealment to vitiate 
this policy. It was the duty of the insurers to have in- 
quired into the nature of the cargo insured ; the insured 
was not bound to specify^l) 



Verdict for plaintiff 



Baldwin and Bhecker^ for plaintiff. 
WeJk^ for defendanta 



(1) There are some kinda of property which do not fiill under the general 
denomination of goodis, in a policy, and for the loss of which the underwri- 
ters are not answerable, uoless they are specially named. In /iowy. TmHU^ 
and Badihmm v. Bxplfy^ (cited in Park. 25,)aDd in Lsnox ▼. {Tnifad lnawim» 
Omr^Mtiy^ 3 Johns. Oa 179.) it was decided that goods stowed on deck were 
not within a general policy on goods, the risk being greater and the premium 
consequently enhanced. That a policy on goods only means such goods as 
are merchantable, and part of the cargo. It is a question whether a cargo 
of dellars, or other coin, jewels, fta, if lost, be reooyeimble under a poUoy 
upon goods and merchandize generally. Park. 28. In Da Costa v. Fkiih, (4 
Burr. 1966,) the policy was general on goods and merchandize, the subject 
matter of the insurance was bullion ; but no objection was taken on that 
ground, and the point was not argued. It seems there is no adjudged case 
on this subject This case, in the text, is quoted by Phillips, and introduced 
into the text of his work. 1 Phil 66. In 1813, the case of Thomas y. Bo\t» 
Ex. Ass. Cb., was decided at Cornwall Summer Assizes, by Dampier, J., who 
ruled that an insurance of goods and merchandize coyers dollars, if entered 
at the custom-house ; but not bank notes. This case, howeyer, is nowhere 
to be found, except in Hughes on Ina (97, n. P.,) where it is added, ** but it 
seems adviseable to specify jewels, Ac." 
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SITTINGS AFTER NOTBMBER TERM, 1809, AT NEW YORK. 



CJORAM YaTBS) J. 



Jakes against Lb Bot et al. 

Shipping articles signed by an apprentice, an infimt who had ran away flom 
hia maater^s employ, are void, and consequently no forfeiture arising under 
them can be urged against such master in an action for the amount earned 
by SQcfa apprentice. 

This was an action of assumpsit, for work and labor per- 
formed by plaintiff's apprentice, on board defendant's ves- 
sely on a voyage from New York to Canton, and back. 

Plea, the general issue. 

It appeared, in evidence, that one Shea, an infant, had 
been regularly indented to the plaintiff, as an apprentice, 
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for a term of years which was jet unexpired. That, in 
the month of August, 1807, he left his master's employ, 
without his consent, and that the plaintiff advertised him 
as a runaway, in the public papers. That he shipped as an 
ordinary seaman on board the defendant's vessel, and desert- 
ed from her, at St Joseph's, in the Gulf of California^ after 
he had been on board of her about seventeen months. 

The defence was, that the apprentice had forfeited his 
wages, by an absence from duty of more than forty eight 
hours. And to support this defence, the shipping articles, 
in the common form, signed by the apprentice, were offered 
in evidence. 

The counsel, for the plaintiff objected to the admissibility 
of the evidence, and contended, Ist. That the shipping ar- 
ticles were, from the nature of the case, improper evidence 
against the master ; and 2d. That they were void, because 
an infant cannot make a contract, subjecting himself to a 
forfeiture. 

Yates, J. The shipping articles are certainly void, and 
cannot be received in evidence in this case. 

Verdict for plaintiff, for $102, being 17 month's wages, 
at $6 per month.(l) 

BogardvA, for plaintiff. 

T, L, Ogden, for defendants. 

(1) This case came before the court in Augiut term, ISltf, (6 Johna. 274,) 
and, on a motion for a new trial, the court held the decision at 2RH IMm to 
be correct l£r. Hargrave, (m hia notes on Co. Utt 117, a. Na 161,) seems 
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to placo the master's right to the earnings of bis apprentice and servanti on 
the same ground with the right of the lord to the acquisitions of bis villeiD. 
The acquisitions of property, real and personal, made by the villein, in what- 
ever way arising, belonged to the lord. But the relation of the apprentice 
and servant to his master, is more mild and limited, fur it only imports that 
the master shall be entitled to his personal lobor, during the term stipulated, 
either in a particular way. or, generally, according to the nature of the ser* 
vice or apprenticeship. The general rule undoubtedly is, that whatever the 
apprentice earns by his labor, whilst in the employ of his master, belongs to 
his master, and so when he leaves his service, and is employed by a stranger, 
the master is entitled to his wages or earnings ; (1 Com. 224 ;) and this, 
whether the stranger did, or did not know tliat he was an apprentice. In 
the case, however, of a hired servant, the rule is different ; the employer is, 
in such case, not liable without notice, and the master's remedy is against 
the servant for damages for a breach of his contract 6 Johns. 274. 
• The general rules applied to this case are, undoubtedly, correct ; but the 
court does not seem to have considered how Ikr the form of action, adopted, 
controlled those rules. This has been a subject of veiy interesting discus- 
sion in the English courts. In this case the action, brought by the master, 
was aflsumpsit In this form of action the master waives the tort where se- 
duction is the foundation of the suit, and adopts the contract This is now 
the settled rule in England, although reluctantly acceded to, by the judges, 
after great consideration. 1 Taunt 112 ; 3 Maule A Selwyn, 191. 

This being admitted, therefore, as the true rule, it follows, as a necesBary 
consequence, that the defendant has a right, in such cases, to set off against 
the plaintiff's demand, all advances and payments made to the apprentice, 
who must be considered pro hoc vica the plaintiff's agent ; and it would also 
seem that the plaintiff must, in this action, submit to all the conditions and 
qualifications of the apprentice's contract Upon these principles the parti- 
cular decision in the text would be erroneous. 

On this point, of the master's right to the earnings of servants, vide Brighi v. 
Uieast (Peake's Add. Gases, p. 121,) Byre, 0. J., says: *'The line should be 
tightly heM in these cases, the master is entitled to the money." Yide note 
to that case on the other points. 



11 
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Mercer r. Sayre and Toler. 



Mebceb agaimi Sayer and Toleb. 

Confession of one partner, after a dissolution of Co-partnership, inadmissible 

to charge his co-partner. 
To support the count for money had and received, proof of a promissoiy 

note received by defendant is not sufficient 

The declaration in this action contained one count on a 
promissory note, together with the common money counts. 

Plea, the general issue, with notice of set-of£ 

The plaintiff produced, in evidence, a paper purporting 
to be an account stated between the plaintiff and defend - 
ants, and offered the confession of one of the defendants, 
made after the dissolution of the partnership, to show that 
the said account had been stated by the firm. 

Yates, J. No confession, made by a partner after the 
dissolution of a partnership, can be received to charge his 
co-partner8.(l) 



(1) This point was ezpresslj decided in the case of HcuHdey t. P0Jbrick mid 
EaeUe, 3 JohnsL 636. In that case^ after a dissolution of partnership^ the 
partner who was authorised to adjust the accounts of the co-partnership, 
acknowledged a balance to be due from the co-partnership to the plaintifll 
In an action for that balance, the plaintiff offered the acknowledgment as 
conclusive evidence of the balance due, and it was so received by the judge 
at Niai Priua, and the plaintiff had a verdict, which was afterwards, on this 
ground, set aside. The court being of opinion, that after a dissolution of a 
co-partnership, one partner oould not, bj his acknowledgment of an acooont, 
bind his oo-partner any more than he oould by giving a promissory note in 
the name of the firm, or doing any other act Such an acknowledgment^ 
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Meroer y. Sayre and Toler. 



It was then proved, that goods had been consigned by 
the plaintiff to the defendants, for sale ; that the defendants 
had accordingly sold them, and had received in payment 
the note of one Bordell, payable the first of January, 
1807. 

The defendants contended, that this evidence could not 
be applied to any of the counts but the count for money 
had and received ; and, to support that count, the plaintiff 
must further show that the defendants had received the 
amount of the note. 

Yates, J. To support the count for money had and re- 
ceived, it is not sufficient to show that the defendants have 
received a promissory note, it must be proved that money 
has actually come to their hands. 

Nitchie and D, B. Ogden, for plaintiff. 
Bdldunrij for defendants.(2) 

however, is safScient to take a case out of the statute of limitations. Smiih 
▼. Ludlow etoLf S Johns. 26*7. 

This case, however, {Smith v. Ludlow,) has. since the writing of this note, 
been expressly overruled in the court of appeals. Van Keurm v. Parmdea, 
2 Gomst 631. This was the necessary result of the great change which has 
taken place in this state in the course of decisions upon the statute of limi- 
tationa, where it is now the settled law, that a mere acknowledgment that 
the debt is unpaid is not sufficient^ as heretofore, to take a case out of the 
statute, but that there must be either an express promise or an acknowledg- 
ment of a present indebtedness, a subsisting liability, and a willingness to 
pay. AUen v. Webster, 15 Wend. 284 ; Stafford v. Richardson^ 15 Wend. 302 ; 
Hancock v. BUas^ 7 Wend. 267 ; PurdyY, Austin^ 3 Wend. 187, fta Thus» in 
effect) there must be a new amtract, though founded on the original considei^ 
Ation ; and, as it is dear that the power to make such contract does not exist 
after the dissolution, the result fVom such premises is inevitable. See alao^ 
^ogert v. VermHyej 10 Barb. 32 ; Story on Part 467. 

(2) On a motion for a new trial, this point was confirmed by the oourt^ ui 
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ICeroar t. Sajre and Toler. 
semb, 7 Johns. 306 ; vide cmie, EaMu v. Dunhaan, and the note on that 



The caae was sent back fbr a new trial, on a point confinning this ruling 
of the judge. Pending the plaintiff's summing up to the jury, the defendant 
4li80overed, from the inspection of papers in the possession of one of plain- 
tiff's witnesses, that the money in question had not been, in fact, receiyed 
by Sayre k Toler, until December, 1807, after the commencement of this 
■ait He then asked permission of the judge to introduoe this fact into the 
cause, but the judge refUsed, concluding that he had no discretion. The 
court, howeyer, ruled that he had such discretion, and that the testimony 
was materia], as it went to destroy the presumption that the money was 
aotually reoelyed by the defendant Vide eNam, Hatkmt y. Dmham^ ante, 
and the note to that case. 
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C!oRAM Mr. Justice Spencer. 



-•#»- 



WsNDOYER and Hinton against Hooeboom et al. 

BeliTeiy of a veasel oonyeys the title, the sale differing in nowise fh>m the 
sale of other chattel. A bill of sale is not essential as far as title is con- 
cerned. 

Assumpsit, for work and labor done and performed, 
and materials furnished, in and about the making of a suit 
of sails for the sloop Convention, owned by the defend* 
ants. 

Plea, the general issue. 

It appeared in evidence, that the defendants were the 
owners of the sloop Convention, in 180^ That, in Febru- 
ary, 1805, one Yosburgh purchased one half of said vessel 
from one of the defendants, and, in June, 1806, the remain- 
ing half from the other defendant. That he was regularly 
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pat in possession of the said vessel, immediately after the 
purchases, but no bills of sale were executed ; the parties 
having agreed that the vendors should not be bound to 
give a bill of sale until payment was made by the vendee, 
which payment was to be made by instalments. The sloop 
remained enrolled in the name of the defendants, until the 
Autumn of 1807, when a bilk of sale was duly executed 
by the defendants to Yosburgh. The sails were furnished 
to the vessel on the 6th December, 1806, on Yosburgh's 
order. 

The plaintiff's counsel contended that the ownership of 
the sloop must be considered as being in the defendants, 
until the execution of the bill of sale ; and, that the enrol- 
ment was conclusive evidence of the fact of ownership, he 
cited 8 Dallas, 491. 

Spenceb, J. The sale of a vessel does not differ from 
the sale of any other chattel. The delivery of the article 
conveys a sufficient title. The bill of sale is of no impor- 
tance, after delivery, as to title. The title to this sloop was 
out of the defendants, upon the delivery to Yosburgh, and 
they are therefore not liable, as owners, for the sails fur* 
nished. The case cited from Dallas is inapplicable. There, 
the parties expressly agreed that the ownership of the ves- 
sel should be considered as remaining in the vendor, that 
she might retain her American character, the vendee being 
an alien. 

Verdict for the defendants.(l) 

L-ving, for plaintiff. 

Smmetj for defendants. 

(1) On a motion to set aside this y^rdict, the court decided, that the pro- 
perty in the yessel was not in the defendants when the plaintiff sold the sails 
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to Yoeburgb, that they had then ceased to be the owners. From this deci- 
sion, it follows, that ships and yeasels are tmnsferable bj our law, in the 
same manner as other chattels ; that they will pass by delivery, without the 
formality of a bill of sale. In the case of coasting or licensed vessels, as 
the Convention seems to have been, a bill of sale is entirely unnecessary. 
Bat, in the case of registered vessels, there must be a bill of sale, reciting the 
certiflcate of registry, not for the purpose of transferring the title, which is 
folly transferred by delivery, as in the case of coasting vessels, but for the 
purpose of securing to the vessel ihe privileges of an American ship, under 
the statute, which are lost, unless such bill of sale accompanies the transfer. 
Laws U. 8., YoL 2, p. 321, c. 146, sec. 14. In England, by various statu- 
tory provisions, a bill of sale, reciting the register of the ship or vessel, is 
absolutely neoeasary, and the transfer is void unless made by such biU of 
sale. 26 Geo. 3, c 60, sec. 17 ; 34 Geo. 3, c. 68, sea 18. It is also neces- 
sary there, in order to change the ownership, that there should be a new 
certificate of registry. 26 G^o. 3, a 60, sea 16. This is also necessary by 
our law ; not, however, for the purpose of transferring the title, but for the 
purpose of securing, to the ship transferred, her American privileges, as in 
the case of the bill of sale. This radical difference in the laws of the two 
countries has produced a difference in decisions on the same subject matter, 
in their respective tribunala Thus, in the case of Young v. Brand et o^, (8 
Bast, 10,) a bill of sale of a vessel had been duly executed by the defend- 
ants to a third person, who immediately took possession of the vessel, and 
ordered repairs, which were done by the plaintiff, who then brought au ac- 
tion against the defendants for those repairs, the certificate of registry not 
having been changed, end the defondants, therefore remaining as owners on 
the fiace of it. The court there held that the defendants remained the legal 
ownenL This, for the reason above mentioned, would not have been the de- 
cision of our courts. In this case, however, the court also decided, that al- 
though thQ ownership was in the defendants, still, as the repairs had been 
ordered by a stranger, they were not liable. At the trial of the principal 
case, at NUi Prius^ it was contended by the counsel for the plaintiff, that the 
enrolment was conclusive evidence of the fact of ownership, and he relied 
on the case of MutrgaJbroyd v. Crawford, 3 Dall. 491. In that case, Shipper), 
J., held that the register (which is the same to a registered vessel, that an 
enrolment is to a coasting vessel,) was prima fade^ but not conclusive, evi- 
dence of ownership. This case, however, was afterwards overruled in the 
case of Dunca/un/on v. McLwre^ 4 Dall 314 ; Murgatroyd v. McLure^ 4 Dall. 
342. On this subject, the true rule is, that the register or enrolment can 
never be evidence for the owners, and can only charge persons with the 
ownership prima /ocis, by showing, by parol or otherwise, that it was their 
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act, which makes it amoaDt to an admission of ownenhip^ liable to be v^ 
butted hj proof of transfer. Yide Sharp t. United Jnauranoe €hnipa$iiy, 14 
Johns. 201, and the cases there cited ; 19 John& 353, iride etiam Ikieker v. Wat- 
pool, 14 East, 230 ; FraserY. ffopkms, 3 Gamp. 1*70 ; 3 Taunt 6. It seeni^ 
however, that in England, it has been frequently offered hj owners as prima 
fade evidence of ownership in them, and admitted 9tA sHonUo, And, in a 
case in which Lord Ellenborough was compelled to reject it, upon an objeo* 
tion taken, he did it with regret^ observing that be was sorry the objectioii 
had been taken, as the practice of admitting it as prima faeU evideBoe^ was 
extremely convenient Fhwer r. T&mg^ 3 Camp. 240 ; Bfng v. J^MiftNn^ % 
HalL 1. 
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Exec'ra. of L L Beekman y. Ezeo'ra. of G. I. Bookman. 



The Exsoutobs of L I. Beekman against The Execu* 

TOBS OF G-EBARD L BeSKHAN. 

Purol oTidenoo of an ontry reoeiyed, upon proof of the loss of the book ooih 
taintng it. 

When A. holds a single bill made bj B^ and, after B.'a deceaae, pajs a sum 
of money to bis executors^ as so much in his bands belonging to B.'s es- 
tate, this is evidence of money had and received, under a notice of set-off 
in an action brought by A. on such blO, that A. had retained the amount 
of the single bill. 

This was an acfdon of covenant^ on a single bill for 98/., 
made bj Gerard L Beekman, in favor of I. I. Beekman, 
payable on demand, and dated February 8th, 1792. 

Flea, 7u>n est factum j with a notice of set-off. 

In the course of the defendant's defence, it appeared that 
one Franklin had acted as the agent of the defendant^ in 
settling the estate of G-. I. Beekman. That, by virtue of 
the will of the defendant's testator, Franklin had sold the 
testator's real property, and had, from the proceeds, paid 
the testator's debts. That, after the payment of debts, a 
balance of 700L remained in his hands, which he paid over 
to the defendant It also appeared that Franklin had kept 
an account of his agency, regularly entered in a book, in 
his own hand-writing, which book was either lost or mis- 
laid Afer this proof relative to the book, the defendant 
oSssed^ in evidence, a copy of the agency account, taken 
&om the said book, and proved to be a true copy, in which 
account there was an item, in the following words, viz. : 
" 18th April, 1798, received of I. L Beekman, 99t 4*. M., 
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for 80 mucli he had in his hands of G. I. Beekman's es- 
tate." 

Sbssotif for the plaintiff, contended that this testimony 
was inadmissible ; 1st, because the book itself, if it had 
been produced, could not have been received in evidence 
in favor of the defendant, the entries having been made by 
the defendant's agent; and 2d, because the courts had 
never gone so Ikr as to admit a copy of an entry in evi- 
dence, but had always required proof of the hand-writing 
of a deceased clerk or agent, by whom the entry had been 
made. 

BogarduSf for defendant, admitted the last rule as laid 
down by the plaintiff's counsel, but contended that this 
case was an exception out of it. That, after proof of the 
loss of the original entries, an attested copy was the next 
best evidence. 

Spencer, J. The testimony is admissible ; there is no 
other mode of getting at the fact ; and it is, furthermorei 
an entry by the agent charging himself.(l) 

Bogardiis then contended, that the items contained in the 
account, showing a payment of money by the obligee to 
the obligor, subsequent to the date of the single bill, was 
presumptive evidence of the payment of the bill by the 
obligor. 

Slosson contended, that the state of the pleadings would 
not admit of evidence of payment, the defendant having 
placed his defence on non est factum and notice of fiet*o£ 

(1) Vide Ooiminmgi 7. Jl9^, ante, and the note ^ ^noe. 
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Spencer, J. The payment of the 991 by the obligee to 
the executor of the obligor, subsequent to the date of the 
obligation declared on, is presumptive evidence of his 
having retained, in his own hand, money of the obligee's, 
to the amount of the single bill, and this therefore may be 
offered in evidence, under the notice of set-off, for so much 
money had and received. 



Verdict for defendants. 



Sbsson, for plaintiff. 
BogarduSf for defendants. 
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Phcbnix Insurance Company against Walden et al. 

Where a note was made on the 7th January, 1808, and dated, hy mistake, 7tii 
January, 1807, the plaintiff may doolare upon it aooordlng to its tni6 date^ 
without any averment of the mistake. 

This was an action on a promissory note, brought by 
the first inclorsee against the first indorser. The note was 
made on the 7th of January, 1808, and dated, by mistake, 
the 7th of January, 1807, payable eight months after 
date. 

The declaration alleged the note to have been made on 
the 7th of January, 1808, without any averment of mis- 
take, and did not state its actual date. The demand of pay- 
ment, after the expiration of eight months, and the breach, 
were set forth in the common form. 

Chlden, for defendants. The note produced bears date 
the 7th of January, 1807, and, therefore, does not support 
the count, which alleges the note to have been made on the 
7th of January, 1808. 

Emmet^ for plaintifib, cited 3 Bos. & Pull. 178. 

Spencer, J. The date is not of the essence of the con- 
tract The plaintiff may prove the mistake in the date, 
under this count, and show that the note was actually made 
on the day mentioned in the count.(l) 

(1) This decision was acquiesced in by the ooonsel, and may, perhaps^ b* 
considered as supported by the case ot De La ChurUerr. BdUmy^ 2 Shower 



NEW YOBK NISI PRIUS CASES. 173 

Phosnix Ida. Go. ▼. Walden et aL 

. Chlden and Hopkins^ for defendants. 
Emmet and JoTteSy for plaintiff. 

422, ftDd Hagu/t y. French^ 3 Bos. & Pull. 173, cited by the plaintiff's coan- 
aeL In the case in Shower, which was an action on a bill of exchange, the 
date of the bill was entirely omitted, but the time of drawing the bill was 
ayerred, and all the other ayerments were correct, according to the tenor of 
the bUl produced in eyidence ; and, upon an exception taken that the date 
of the bill was not set forth, the court said they would intend it dated at the 
time of drawing^ it The case in Bos. ft PulL was similar to the case in 
Shower, and was decided on the authority of that oaseu It is true, that a 
date is not essential to a bill ; and, when it has no date, it will be sufficient 
to say, in the declaration, that it was made on the day it issued, and to make 
all necessary computations from that day. Ohitty on Bills, 43. In a case 
before Lord Ellenborough, at the sittings after May term, 1809, where the 
declaration alleged, that the defendant, on, Ac, made his certain bill of ex- 
change in writing, bearing daie the same day and year aforesaid, and the 
real date of the bill was different, his Lordship held the yariance to be fiital, 
and non-suited the plaintiff. 2 Camp. N. P., 307, n. adfintm. When, there- 
fore, the note has a date which is erroneous, the more prudent way to de- 
clare, is as follows : " bearing date by mistake, the tth January, 1807," when, 
in truth and in fact, the said promissory note was» at the time of the making 
thereoli meant^ intended, and understood by the said defendant^ and the said 
plaintiff, to be dated on the 7th day of January, 1808. Yide 3 Chitty on 
Pleading, p. 3 ; Chitty on Bills, (Am. ed.) 233, n. a. and HaJk y. Oasenove^ 4 
Bast 477. 
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Smith, administrator, dc, of Walker, against Lud- 
low, et al. 

The plea of non-assumpeit to an action brought by the adminiBtratori admits 
the letters of administration as averred. 

The declaration in this cause consisted of a count on a 
special promise, and of the common money counts, with 
the usual profert of the letters of administration, to which 
the defendant pleaded non-assumpsit and the statute of 
limitations. 

After the plaintiff had rested his cause, the defendant's 
counsel called upon him to prove his title, by producing 
the letters of administration. 

Spencer, J. The plaintiff's title is admitted by the 
course of pleading, he is not now bound to produce the let- 
ters of administration ; had the defendants intended to ques- 
tion his title, they ought to have pleaded in abatement.(l) 

Anthon and Gardenier, for plaintiff. 

Ludlow and Emmet, for defendants. 

(1) In the case of Watson el ux. administrator, <fec, r. King, (4 Gamp. N. P. 
272,) which was an action of trover, to which the defendant bad plead not 
guilty. Ihpping, for the defendant, among other objections, insisted that the 
plaintiffs had not entitled themselves to sue as administrators^ as thej had 
not given the letters of administration in evidence. Garrow then offered to 
put them in/ if it was thought necessary, but Lord Ellenborough held, that 
as there was a profert in cunam of the letters of administration, he must 
suppose that thej gave sufficient evidence of the plaintiff's representative 
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oharaoter, untQ the contrarj was proyed. A new trial seems aflerwards to 
have been moved for, on this ground, and rerused. The point, however, 
came up fiillj in the case of Thyime v. Protheroe, (2 Maule k Selwyn, 653|) 
which was an action of assumpsit brought by administrators. Flea, non 
assumpsit : and the oourt held, that the plea admitted that plaintiff was 
administrator, and the defendant had no right to insist on the production 
of the letters of administration. Mansfield v. Jfar«A, (2 Lord Raymond, 
824, aud 1 Salic. 38, 3d Res., cited in Thyune v. Proiheroe,) are to the 
tame effect So, in the case of Oorabie v. OUver^ (1 Starkie, 76,) which 
was an action of debt on bond brought by plaintiffs as assignees of a bank- 
rupt. Plea, nan estfackan. LitUedak, for defendant, contended that it was 
incumbent on the plaintiffl! to prove themselves assignees as stated in the 
declaration ; but Lord Ellenborough held that the plaiatifBi were not bound 
to show themselves assignees, upon the general principle, that a party who 
puts himself upon one issue admits all the rest. So, also, in the case of Oar* 
penier and Rose, overseers of the poor, dkc^ v. WJUtrnan et a2., (15 John& 208,) 
it was held, that when overseers of the poor sue in that capacity, and are 
described as such in the prooeedings, if the defendant pleads the general 
issue, the plaintiflb are not bound to prove that they are overseers : it is ad- 
mitted by tiie plea. 
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Union Ins. Oa v. BarrelL ^ 



Union Insurance Company, op Philadelphia against 

BURRELL. 

ft 

A oesslon of property, under a policy, has a retroactive e£fect, and Tests the 
title to the property in the iosurers, and to the proceeds as an incident, 
from the time of the peril, as fully as if it bad been the subject of a bill 
of sale, and the insurers may bring an action for the property or the pro- 
ceeds, in their own name. 

Where a vessel was captured by the French, and re-captured by the British, 
and vessel and cargo sold to pay the salvage^ the vessel having been 
bought in by the former owners, and the proceeds of the cargo sent home 
in her, the agents abroad charging oommissions on such transmission, the 
insurers, to whom the cargo had been abandoned, were held to be enti* 
tied to such proceeds, deducing, merely, such oommiasions, and the ba* 
lance of freight on the outward voyage remaining, after deducting the 
salvage on the ship. 

Assumpsit for money had and received, &o. 

Plea, the general issue. 

The defendant, being the owner of the schooner Colum- 
bia, chartered her to J. Eiiuman on a voyage from New- 
York to St. Domingo, and back. Kauman insured his 
cargo on board said schooner on the said voyage at the 
office of the plaintiffs. The schooner, on her outward voy- 
age, was captured by the French, re-captured by the Brit- 
ish, and carried into New Providence, where vessel and 
cargo were libelled for salvage, and one-sixth of the vessel 
and cargo thereupon awarded to the re-captors. To pay 
this salvage, the vessel and cargo were sold. The vessel 
was purchased by the defendant's agent, and the nett pro* 
ceeds of the cargo brought home in her, and delivered to 
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the defendant For the transmission of these proceeds, the 
agent at New Providence charged commissions. 

Elanman, upon information of the loss, ceded his interest 
in the cargo to the plainti£&, who accepted the same and 
paid the loss. 

This action was thereupon brought to recover from the 
defendant the proceeds of the said cargo. 

Wells, upon this statement of &cts, moved for a non- 
suit, the plaintifiEs having no right to commence the action 
in their own name, the cession from Kauman being nothing 
more than an assignment of a chose in action. He cited 
Surlees et al v. Hubbard, 4 'Esp. Ca. 208. 

Hoffman, for plaintiflEi, cited Robinson and Haiishome v. 
The United Insurance Company, 1 Johns. 592. 

Spencer, J. There is nothing in the objection. The 
cession has a retroactive operation. It puts the insurers in 
possession of the property so ceded, and of the proceeds 
thereof, as an incident. The property is as completely 
vested in them, as if it had been the subject of a bill df 
sale; and, surely, in such a case, it would not be necessary 
to bring the action in the name of the vendor. 

Wells then contended, that the defendant was entitled to 
set off, against the plaintiffs' claim : 1st, the whole of the 
outward freight, because the decree of the Vice- Admiralty 
in New Providence, awards salvage out of the ship and 
cargo, merely ; 2d, The freight upon the nett proceeds on 
the homeward voyage, the vessel on that voyage being the 
defendant's property, the charter party having been dis* 

12 
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4 

solved bj the capture ; and, 8d, the demurrage of the yes* 
sel, while at New Providence under adjudication. 

Spsncjbb, J. The freight is chargeable with salvagCi 
under the decree of the Vice- Admiralty, as incident to the 
ship. Salvage, therefore, must be deducted from the out- 
ward freight, and the residue set off. The charge of freight 
on the homeward voyage must be abandoned; it is enough 
that the plaintiff are charged with commission for the 
transmission. Nor can demurrage be charged ; it is only 
allowed where the vessel is detained by the act of the char- 
terer : the detention at New Providence was a detention 
by a t;t9 majoTy for which the charterer cannot be account* 
abla 

WeUa^ for defendant 

Oolden and Hoffman^ for plaintifb. 
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Douglass against Waer. 

A peraon who is compelled to pay money in oonaequenoe of a breaoli of o(k 
Tenant bj another, may recover it hack from sach person, either in an aiv 
tion of assumpsit or covenant, at his election. The giving of a promia- 
soiy note is sufficient proof of such payment 

Assumpsit for money paid, laid out, and expended by 
the plaintiff, for the use of the defendant. 

Plea, the general issue. 

In the year 1801, Waer, the defendant, made a lease of 
certain premises for twenty one years to one Harris, which 
lease contained a covenant for quiet enjoyment. A short 
time after the making of that lease, Harris died, leaving a 
widow, who intermarried with the plaintiff. In the year 
1805, an ejectment was brought for the premises by one 
Myers, against the plaintiff, who was then in possession. 
The plaintiff gave notice of the ejectment to Waer, who 
agreed to defend the suit, and did thereupon actually em- 
ploy an attorney for that purpose. Douglass, however, 
was ejected, and, while in custody upon an execution for 
the costs, gave to the plaintiff in ejectment his note paya- 
ble in two years, in satis&ction of those costs, and was 
thereupon discharged from custody. This action was 
brought to recover the amount of the costs of the ejectment 
paid by the plaintiff's note. 

Emmet^ for the defendant, raised two objections to the 
plaintiff's recovery. 1st. That the plaintiff could not call 
upon the defendant to reimburse as to the costs of the eject- 
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ment, without proving the actual payment of the note given 
bj him for those costs. 2d. That the plaintiff had mis- 
taken his action, that if an express promise to pay the costs 
had been proved ; that promise would have been valid on 
account of the previous liability, and assumpsit would then 
have been a correct remedy; but that here the plaintiff, 
proceeding upon the defendant's general liability, ought to 
have brought his action upon the covenant for quiet enjoy- 
ment. 

Spencer, J. The plaintiff's liability upon the note given 
by him for the costs to the plaintiff in ejectment, is suffi- 
cient to entitle him to maintain his present demand. And 
this demand may well be enforced in an action of assump- 
sit, for whenever a person covenants, and the covenantee 
has paid money in consequence of a breach of such cov- 
enant, under the authority of the case of Weaver v. BenUey, 
(1 Gaines, 47,) he may elect to proceed either in assumpsit 
or covenant to recover the money so paid. 

In the present case, I am inclined to think that, to entitle 
the plaintiff to a recovery, a mere notice to the defendant 
that an ejectment had been brought would have been suf- 
ficient. 

Verdict for plaintiff.(l) 
MorreU and WiUcins^ for plaintiff 
Harris and Emmet, for defendant. 

(1) A distifiction seems to be taken in the booka^ upon the flnt point made 
bj the defendant's counsel, between a payment by negotiable paper, and a 
payment by a bond. When the payment is made br negotiable paper, the 
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action for monej paid, it is said, may be sustained : the giving of such pa* 
per being equivalent to the payment of money. > Barclay ei^. t. Ooonh, % 
Esp. N. P. Oases, 571. But when the payment is made by a bond, tlie ao* 
tion for money paid cannot be sustained until the bond is paid. Cuming v, 
MOiCkky, 8 Johns. 206 ; Ibylor y. Higgms, 3 Bast, 169; MaxweU v. Jameson 
2 Aid. A Bam. 61. 

The supreme court, in the case of Cuming y. Sackleyy recognise the dis- 
tinction between a payment by note, and s payment by bond, without ex* 
actly adopting it ; merely observing that there may be some reason for it, lor 
otherwise a party might be obliged to pay a debt twice, if the paper should 
pass into the hands of an innocent indorsee. The only cases to be found in 
the English books, in support of the distinction, are tlie two above cited, 
from 2 Esp., and 3 East The case of Barday v. Gooch, in Esp., was an ao- 
tioQ of assumpsit for money paid to the use of the defendant The plaintiff 
had paid the money by a promissory note, wfaidi the creditor had accepted 
in AiU satisfaction. Mingi^y contended, that the giving a note for money due 
by the defendant to third persons, was not sufficient to sustain the adloo. 
But Lord Kenyon ruled, that the creditors having consented to take the noie 
ttom the plaintiff, it was as payment to them of the money due by the de> 
fendant; it was payment of money to his use. and so the action was main* 
tainable. In the case of Jkylor y. Higgins^ (3 East, 169,) the court held the 
giving of a bond, not to be such a paymept as to sustain the action for mo* 
ney paid. And Lord Ellenborough, in deciding that case^ seems rather to 
doubt the case of Ba/rckty y. OoocK He observes^ ** supposing even the case 
of the note of hand, or bill of exchange^ as the current representative of 
money, to have been rightly decided; still this secunty, consisting of a bond, 
Aq., is not the same as that, and is nothing like money." In the case of 
Thacher sf ol y. IHnmnorei (6 Tyng. 302,) cited in support of the distinction 
in Owimg y. Haddey^ and also in Boar y. Chtt^ (16 Johns. 224,) a n^^tii^ 
Ue instmment seems to be considered payment^ not on the ground, assumed 
by Lord. Kenyon, of the assent of the creditor, nor on the ground suggested 
bj Lord Ellenborough, of its being the current representative of money, but 
on the ground of its being a discharge of the simple contract debt These 
grounds, however, do not seem altogether sufficient to build up the distinc- 
tion attempted to be established. With the exception of the suggestion of 
Lord Ellenborough, they apply with equal force to the case of payment by a 
bond ; for, in that case, there is the assent of the creditor to receive it in 
payment, which so far Ailly meets the ground of Lord Kenyon's decision, and 
there is a complete meiiger of the simple contract, which meets the cases of 
Thoiher y. Dinsmore, and Boar y. ChUe. Upon the wholes therefore, when 
we consider the technical nature of the action for money paid, there is much 
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room to donbt the accuraej of Lord Eenyon's dedaion. His doctrine hu 
not jet been sinctioned bj anj express decision of the supreme ooart, al- 
though it must be admitted, that they seem to intimate their appiobatioa of il^ 
in the cases of Ovminga y. Hacktey^ and in Soar ▼. Ckde, 

The second point raised bj the defendant's counsel, as to the fonn of ta^ 
tton, is also not without its difficulties. 

There are but two cases which seem to support the learned Judge on tiiis 
head, ( Weaver y. BenUey, 1 Caiues, 47,) on which he grounds his opinion, and 
UUkecht y. Mdchior, 1 Dall. 426. Weaver y. BenUey, was an action of as- 
sumpsit, to recover back the ooDsideration money paid upon an agreement 
under seal, to procure a lease of certain lands for the plaintiif, upon certain 
terms, and a conyeyance in fee of the same lands^ after the expiration of tbo 
lease. Here, the defendant having fkiled to fulfil his contract, the court held, 
that the )>taintiflr had his election, either to proceed on the covenant to re- 
cover damages for the breach, or to disaffirm the contract^ and bring assumi^ 
sit to recover back the money paid, on a consideration which had iiuied. 
ly Utrecht y. MdcMor^ was also an action of assumpsit to recover back the 
consideration money paid upon the conveyance of certain lands, which lands^ 
upon inquiry, according to the description in the deed, could not be found. 
In this case, the court held the action sustainable, that it was competent to 
the plaintiff to prove that the defendant obtained the money by mistake, 
imposition or deceit, and that the deed, which was not the immediate founda- 
tion of the suit, might be read to prove the alleged mistake, imposition or 
deceit In the case of Weaver y. Bentley, Livingston, J., dissented, and de- 
nied the case of jyutecht y. Mekhior^ to be law. He held, that when an 
action of covenant would lie upon an instrument, and the plaintiff could ob- 
tain redress in that form of action, the party must resort to the securi^ he 
had taken, there being no necessity for the law to imply a promise^ different 
ftom the one contained in the terms of the contract That he saw nothing 
to binder the plaintiff fVom bringing an action on the instrument itself for 
other damages, which might have been sustained by the defendant's noo- 
performance, and thus subjecting him to two suits for a compensation, which 
might have been obtained in one. 

It is manifest, that both of these cases were decided on the ground of plain* 
tiff*s right to disaffirm an unexecuted contract 3 Johns. 609. But, in the 
present case, the learned judge seems to have gone much Aiither: here the 
eontract was executed, and if assumpsit can be maintained in such a case 
npon an eviction, the covenants in a deed would seem to be unimportant 
The true rule, in cases of executed contracts under seal, seems to be oonecfe- 
ly expressed by Mr. Ghitty in his treatise on pleading. He there observes, 
*' when a party has a security of a higher nature^ be m'lst found his action 
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thereon ; aad, as the law has preecribed different forms of action, on dififer- 
ent securities, assumpsit cannot, in general, bo supported, when there has 
been an express contract under seal ; but the party must proceed in debt or 
ooyenant^ even though the debtor, after such contract were made, expressly 
promised to perform it 1 Chitty on Pleading, 94 ; 2 Com. on Oon. 561 ; 
Btr. 1027. This decision at Nui iViitf, however, seems to have been acqui- 
esced in by the^counael for defendant, who never moved it at bar. 

The Code of Procedure, adopted in the state of New York, in the year 
1848, professes to have broken down all the boundaries between actions 
known to the common law, and provides that there shall be, in this state, 
hereafter, but one form of action for the enforcement or protection of private 
rights^ and the redress of private wrongs, which shall be denopiinated a civil 
action. Code Proa, sea 69. It has, however, been decided on this section, 
that although the forms of action are abolished, the principles^ which govern 
them, are retained. Mt^Maaten v. BooG^ 4 Praa Bep. 427, 428. 
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Matthias Brusn and James Bbuen against John Jacob 

ASTOB. 

Hatter In excnse of perfonnance, must be ezpresslj ftverred. Exouee of 
performanoe not admissible under an averment of performance. Tbere can 
be no other part performance of a contract for the sale of goods and chat- 
telSy to take such contract out of the statute, but such as is set forth in it| 
▼is: payment of part^ ftc. 

This was an action of assumpsit The declaration con- 
tained three counts. The first alleged that the defendant| 
being possessed of a vessel which he intended to send upon 
a yoyage to Canton and back to New York, applied to tlie 
plainti£b, who were particularly acquainted with the value 
of silk goods, and with the descriptions and qualities of 
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silk goods, which would best suit the New York market| 
and requested them to make out an order for silk goods, 
which the defendant said he would import for them, on 
board said ship, from Canton ; and that it was agreed, in 
consideration that the plaintiffs would make out an order 
for China silk goods, and furnish patterns to the defendant, 
he, the defendant, would import the same according to the 
said order and patterns, and, upon their arrival at New 
York, would sell the same to the said plaintiffs at an ad- 
vance of 67 1-2 per cent upon their first cost in Canton. 
The declaration then averred the making of the order, and 
the furnishing the patterns bj the plaintiffs, at an expense 
of $100, and the importation of the goods according to the 
order, etc., by the defendant. It then stated, by way of 
breach, that the defendant neglected and refused to sell and 
deliver according to the terms of the agreement at 67 1-2 
per cent advance, although the said plaintiff had offered 
to purchase and receive the same, and to pay for them at 
an advance of 67 1-2 per cent. 

The second count alleged, that, upon the importation of 
the goods, th6 defendant would sell them to the plaintiffi^ 
if they should choose to become the purchasers, at such 
prices as he should be fairly offered for them by any other 
person. And, in the breach, averred that they had called 
upon the defendant after the arrival of the goods, and of- 
fered to purchase and receive them at such prices as the 
defendant should be fairly offered for them by any other 
person. That the defendant refused to sell, Ac., but, on 
the contrary, sold the same for the highest price that could 
be got for the same, in violation of his promise, &c. 

The third count stated the agreement to be, that the 
plaintiffn, upon the arrival of the goods, were to have the 
refusal of them, and averred that, upon their arrival, they 
called for them, and desired to have the refusal, that the de- 
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fendant would not sell to them, &c., and afterwards sold 
the same at auction, for the highest price that could be got 
tot the same, in violation, &c. 

The plea, was the general issue. 

It appeared in evidence, that the defendant was a China 
trader, and that the goods from that market may be bene- 
fitted from 15 to 75 per cent, by being put up in imitation 
of French and Italian goods. That the defendant, being 
about to send a ship to China, applied to the plaintiffs, who 
are wholesale merchants, for an order and for patterns, of- 
fering them at the same time the goods on their arrival, at 
the market price. That the plaintiffs first declined, but af- 
terwards agreed to make out the order and patterns upon 
the terms proposed,| and made them accordingly, at an ex- 
pense of about $20, the patterns being folded in a particu- 
lar manner in paper. It also appeared that the plaintifb 
were not bound to take them at their arrival, but might 
decline if they then judged proper. That nothing was 
said at the time about the manner of payment. After the 
arrival of the goods, the clerk of the defendant told pur- 
ehasers who applied for these goods, that they weie not for 
sale, the plaintiff having the preference. The goods were, 
a short time after their arrival, sold at public auction by 
the defendant to the highest bidder. 

WeSsy for the defendant, upon these facts, moved for a 
non-suit on three grounds : 

1st. That the contract was void between the parties for 
want of mutuality, the plaintiffs not being bound to receive 
the goods upon their arrival. 

2d. That it was a contract for the sale of goods of more 
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than JEIO in valae, and the agreement therefore ought, by 
the statute of fraud.4, to have been in writing. 

3d. That the plaintifiEs ought to have shown a demand| 
and a readiness on their part to fulfill the contract 

Emmet, in reply, contended that the contract was execu* 
torj, and not to be performed within a year, and, therefore, 
not within the statute of frauds. That, if within the stat- 
ute, the furnishing the patterns was a sufficient part per- 
formance to take it out of the statute. 8 Bur. 1281. Tbat^ 
as to the necessity of a demand and an offer to perform on 
the part of the plain tifiSs, the defendant had placed it out 
of the power of the plaintiffs by sending the goods to auc- 
tion. ' 

9 

Van Ness, J. The first and second counts are not 
proved, as to the tender of performance on the part of the 
plaintiffs ; it is an old rule of evidence, that an avermMit 
of performance, is not sustained by proof of a waiver, or 
of matter in excuse of performance. In this case, the mat- 
ter excusing an offer to perform on the part of the plain- 
tiflfe, ought to have been expressly averred.(l) Neither is 
there any express proof of the averment in the first count, 
that the plaintiffs were to have the goods at 67 1-2 per 
cent advance. It appears, on the contrary, that they were 
to have them at the highest market price. 

As to the third count, there may be a valid contract for 
a refusal, where money is advanced in consideration of the 
party having the refusal, he taking, in the mean time, the 



(1) Vtde, tiMte, Oumings v. Fuher^ 4th Dote, where this subject is oonflidend. 
Vkh, etiam, Lawes on PleadiDg, 120, 204; 1 Chitty on Pleading, 317. 
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risk of the importation ; this is not, however, the contract 
set forth in this count 

I am inclined also to consider this case within the statute 
of frauds : it is, if any thing, a contract for & sale, and 
ought to have been in writing. As to the matter of part 
performance, equity relieves in such cases, where the con- 
tract relates to lands ; and there is a diciam that courts of 
law will interfere, in all cases where a court of equity will. 
But this doctrine has not been extended to contracts rela- 
ting to personal property. With regard to such contracts, 
there can be no other part performance, but what is set 
forth iu the statute, as payment of part, &c. 

As to the two last counts also, to which alone the testi* 
mony in the cause can apply, there can be no rule of dama- 
ges to apply to them, if they were fully proved.(l) 

Non-suit ordered. 

Boyd^ D. B, Ogden^ and Emmet^ for plaintiff. 

Bobertson, Wellsj Hoffman and Harrison, for defendant 

(2) This, it seems, would be now oonstdered a sufficient g^und for relief 
in equity, upon this contract relating to personal property. The tnie and 
leadinfif distinction, in the present exercise or equity jurisdiction, does not 
proceed (as is sometimes erroneously supposed) upon a distinction between 
real and personal estate, but upon the ground that the damages at law may 
not, in the particular case, afford a complete remedy. Story, Eq. Jurisp., 
sea 716, Ac. The inherent difficulties, in the case in the text, would have 
been more manageable in a court of equity, and the proper relief obtained 
apou a seasonable application. 

* 

END OP SITTINGS AFTER FEBRUABT TERM, 1810. 
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DuOASSB, by JuMEL, her prachein amy, against Cazb and 
IbCHAXTD, administrators of Ducasse. 

Ihe jarifldiction of oourta of oommon law, over daims for diatributtve sbares 
and residaaiy portions of intostatea' estates, &a, is statutory, and no other 
actions oau be maintained upon such olaims, but those given by the statute. 

This was an action of assumpsit The declaration con- 
tained three counts. The first was a count for money had 
and received by the defendants, Caze and Bichaud, as ad- 
ministrators of Ducasse, deceased; and the second and 
third counts were comifion money counts against the de- 
fendants in their own right 
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Plea, the general issue. 

Graham^ for plaintiff, in opening the case, stated that it 
was brought to recover the residuary part of the personal 
estate of Ducasse, the intestate, in the hands of thc/de* 
fendants. 

Mulligan, upon his opening, moved a non-suit, on two 
grounds : 

1st For the misjoinder of the counts, which he con- 
tended might be taken advantage of at the trial, and cited 
11 Mod. 256.(1) 

2nd. Because the action ought to have been brought 
under the statute, 24 SS. c. 174, sec. 18, and ought, there- 
fore, to have been debt or account. 

Golden, contra, contended that the misjoinder ought to 
have been taken advantage of by demurrer, and that the 
defendant's counsel was too late with his objection. That, 
as to the form of the action, the strict technical construc- 
tion ought not to be given to the statute, when it says that 
the action must be debt, detinue, or account ; that these 
words ought to be construed as embracing every form of 
action, by which the administrators might be called to an 
account 

Kent, C. J. At common law, an action would not lie 
in the common law courts to recover a distributive share, 
or the residuary parts of an intestate's personal estate from 
his administrators. The jurisdiction of courts of common 
law, over these cases, arises by the statute. The plaintiff, 
therefore, must bring his action upon the statute, and bring 

(1) Vide post, Blant y.Zuntt. 
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himself fully within its provisions, before he can recover. 
Debt, detinue, and account, are technical words in this 
statute, and no other actions can be brought.(2) 

The plaintiff was non-suited. 

Oolderij for plaintiffs. 

JUulUgan, for defendants. 

(2) The Ecclesiastical courts, in Eugland, seem, at one period, to bave 
had exclusive cognizaDce of all suits relative to legacies ; and, althoagh the 
Court of Gbanceiy now exercises a concurrent jurisdiction, it seems to have 
been first assumed in the time of Lord Chancellor Nottingham, and then, 
only as an incident to discovery and account Beets v. Struttj 6 D. & B., 
692 ; Atkins et ux, v. IJiU, Cowp. 284. The same concurrent jurisdiction is 
also exercised, in equity, with regard to distribution ; the statute containing no 
negative words excluding such jurisdiction. 2 Fonb. 415, note(d); Mat- 
thews V, Newly J 1 Verm. 134. It seems, however, to bo a matter of some 
doubt, whether the common law courts did not originally possess the exclu* 
live cognizance of such matters, and whether the jurisdiction of tlie Ecclesi- 
astical court did not grow up ex concessis, from the superstition of the times. 
Perkins, sec. 4S6 ; Mr. Buller, arguendo, Cowp. 284. Twisden, J., in Nichol- 
son V. Shtartnan^ (1 Sid. 46,) strongly asserts the original jurisdiction of the 
common law courts on this subject He there says : " Testamentary causes 
did not originally belo *g to tlie spiritual courts, but to tlie temporal courts 
and the common law; and testaments wore proved before lords of manors, 
as they still are, in some places." And there are many precedents in the 
books of entries, where actions on the case, and actions of debt, were 
brought for legacies in the liundred court Vide Rast 301. However, 
whether these courts had originally exclusive cognizance or not, is a matter 
rather of curious than useful speculation ; their jurisdiction being well es- 
titblished in England, by long continued acquiescence. As a general rule, 
therefore, actions for legacies cannot be sustained, at common law, in the com- 
mon law courts. 5 D. & E., 692 ; 2 Johns. 246. To this general rule, there 
are ezceptiona In Atkins et ux. v. HiUf (Cowp. 284,) where an executor, 
having sufficient assets in his hands, in consideration thereof, promised to pay 
a legacy, assumpsit was held to lie for the recovery. But, to sustain the ac- 
tion, the promise must be an express promise : the law will not raise an im- 

13 
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plied promiae on the bare posseasion of aaeets. I>eeks v. StruU, 5 D. A E^ 
690. When a legacy is payable out of laads to be sold by executors, the 
Ecclesiastical courts, it seems, have no jurisdiction ; and, if they attempt to 
proceed, prohibition lies. The reason of this exclusion is given in Faachai 
T. KeUrich^ (2 Dyer, 151, b. p. 5,) " because it is not a legacy testamentary, 
but ont of land by reason of the last will, in the performance whereof the 
court christian has no concern. Vide etiarr^ *l Johns. 105. Whether a suit 
at law would lie, in such a case, against a devisee, without an express pro- 
mise^ was lefl undecided by the court, in Seecker v. Beecker, 7 Johns. 99. Bat 
the court there decided that assumpsit would lie against a devisee, upon an 
express promise, this case not being within the provisions of the statute, to 
which we shall presently refer. 

An action at law, may also be sustained for a chattel, personal or real, the 
subject of a specific bequest, after the assent of the executor, which assent 
vests the title in the legatee. Lord Say and Sele v. Cfrey, 3 East. 1 20. In 
all other cases, in England, the proceedings must be in the Court of Cliancery, 
or in the Ecclesiastical court. But, by a statute of this state, (1 R. L. 314,) 
all persons entitled to any leg^y, of any sum of money, or other personal 
goods or chattels, or residuary part of any personal estate, by last will or 
testament, or to any share on the distribution of the estate of any intestate, 
may recover the same when due, in an action of debt, detinue, or account, as 
the case may require, in any court of record, if there be more than sufficient 
assets in the hands of the executors or administrators to discharge the debts 
of the testator or intestate ; and, if such assets be not sufficient to pay all 
the legacies, an abatement shall be made, and a proportional part only reco- 
vered. Before any action, however, can be commenced under this statute, 
certain acts must be done by the plaintiff: 1st There must be a reasonable 
demand of the legacy or distributive share; 2nd. This demand must be ac- 
companied with an offer of a bond, with two sufficient sureties, in double the 
amount of the share or legacy, conditioned to refund the whole or part^ If a 
deficiency of assets should afterwards occur ; 3rd. If the same be refused, 
then the approbation of the court must be obtained to the bond, after which 
it must be filed with the clerk of the court, out of which the process is to be 
issued. If process issues without observing these prerequisites, the process 
abates. In declaring under this statute, it is necessary to aver and prove^ 
that, at the time of the commencement of his action, the executors had, in 
their hands, assets sufficient to pay the debts and legacies of the testator. 
De WiUY. Schoonmaker^ 2 Johns. 243. 

The time and manner of proceeding at law, since the revision of the stat- 
utes, in 1830, will be found in 2 R. S., sec. 6. The concurrent jurisdiction of 
the Surrogate over the same matter ; lb. sea 19, and Dayt Surrog. p. 16S. 
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Ireland et al. against Kip. 

Where the facts lure undisputed, it is a question of law, merely, whether the 
holder of a note has used due diligence in giving notice to an indorser. 
Where the indorser resides at Kip's Bay, notice left at the post-oflSce in 
the city of New York, is insufficient, although aoeompanied by proof that 
the indorser had left orders there to have letters, addressed to him, con- 
veyed to a certain house in the city, which he was in the daily habit of 
frequenting. 

The insolvency of the maker, will not excuse the want of notice to the in- 
dorser, nor will the fact of his having indemnified the indorser. 

This was an action of assumpsit on a promissory note, 
by the first indorsee against the first indorser. 

The only question in tbe cause was, whether sufficient 
notice of the dishonor of the note had been given to the 
defendant 

It appeared in evidence, that he resided, at the time of 
the dishonor, at Kip's Bay, on York Island, four or five 
miles from City Hall, but within the limits of the city, and 
that notice had been put in the post-office. The plaintiff 
admitted that the carrier for the post-office did not carry 
letters as far as Kip's Bay, and offered to prove that the 
defendant had left orders at the post-office to have his let- 
ters carried to a certain house in Frankfort street, in the 
city of New York, where he was in the daily habit of 
going to receive them. The plaintiff insisted that this 
was sufficient evidence to go to the jury for them to infer 
notice. 

Kent, C. J. The &cta being undisputed, it is a ques- 
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tion for the court only, whether due diligence has been 
used in giving notice.(l) I am of opinion that the testi- 
monj is insufficient. 

(1) Whether it ia the provinoe of the judge or of the jury to decide upon 
the reaeoDableneas of notice, is a qaestion which waa for a long time with- 
out any expreaa adjudication ; (Bailey on Bills, 3rd ed., 1 28, n. 3 ;) some 
judges deeming it a mixed question of law and fhct, {T^ndaU y. Brawn^ 1 D. 
k E., 167,) and others, a question of fact, for the jury, under all the circum- 
stances of accident, necessity, and the like. Roper v. AUUn^ 6 East. 16 ; 1 
Sch. ft Lef. 461. So great, indeed, seems to have been the fluctuation of 
opinion in the oourta on this subject, that Buller, J., in the case of 7\ndaU ▼. 
Broion^ observed that the numerous cases on this point reflected great discredit 
on the courts of Westminster. This question, however, seems at last to be 
at rest, both in England and in our own courts. It is now considered as a 
mixed question, to a certain extent; the fiu^ merely, are to be found by the 
Jury, and the question of reasonableness is then a question purely of law : 
80 that when the facts are undisputed, and, in the judgment of the court, 
reasonable notice is not made out, it is the duty of the judge to non-suit the 
plaintiff: Baieman v. Joseph^ 13 East. 483 ; TbndaU y. Brown, 1 D. A E., 137 ; 
Bryden y. Brydm, 11 Johnsi 188. And this results, says Spencer, J., in the 
case last cited, from the necessity of having some fixed, legal standard, by 
which men may not only know the law, but be protected by it The difficulty, 
therefore, on this subject seems to have been to abstract the question of rea- 
sonableness from the matters of fact embracing it, and to confine each ques- 
tion, distinctly, to its proper foruoL Lawrence, J., in Bareabishir v. Parker^ 
(6 East 12,) first relieved this subject from its intrinsic difficulties, and placed 
it on its true ground ; although his opinion does not seem to have been, in 
that case, fully acquiesced in by the court His reasoning is founded on 
that of G. J. Willes, in BeU v. WardeO, Willes, 204, 206. In that case, a cus- 
tom was pleaded for the inhabitants of a town, to walk and ride over a cer- 
tain close of plaintiff' 's» at all seasonable times ; and, upon demurrers joined 
in the course of the pleadings^ it was held, that, the facts being admitted as 
set forth, tlie court were the proper judges whether the defendant had used 
the alleged custom at a seasonable time or not^ as in the case of a reasonable 
time, reasonable fines, customs, and services, of which the court are the 
proper judges. For, what is contrary to reason, cannot be consonant to law, 
which is founded on reason ; and, therefore, the reasonableness in these and 
the like cases, depends on the law, and is to be decided by the judges. But, 
though the court are judges of this, yet, in many casea^ it may be proper to 



NEW YORK NISI PBIUS CASES. 187 

Ireland et al, t. Kip. 

The plaintiffs then offered to show that, at the time ^of 
the dishonor of the note, the maker was insolvent, and 
also that he had indemnified the defendant against the very 
note in controversy. 

KsNT, C. J. That testimony would not alter the case. 



Plaintiff non-suited.(2) 



Baldwin^ for plaintiff. 
S. Janes, for defendant 



join issue upon it For, issues may be joined on things which are partly 
matters of &ct, and paiitly matters of law, and then, where the evidence ia 
given at the trial, the judge must direct the jury how the law b; and, if they 
find contrary to such durection, it is a sufficient reason fojr a new trial And 
this, says Lawrence, J., is consonant to the universal practice on trials for 
crimes, {e, g» Murder,) where the question is, whether the facts in proof amonot 
to murder or manslaughter, the judge directs the jury, as is stated in Onebfy^a 
coM^ 2 Lord Raym, 1485, 1494. '* If you believe such and such witnesses, 
who have sworn such and such facts, the killing the deceased was with 
malice prepense express, or it was with malice implied, and then you ought 
to find the prisoner guilty of murder; but, if you do not believe those wit- 
nesses, then you ought to find him guilty of manslaughter only." And the 
jury may give a general verdict of murder or manslaughter ; but, if they 
will find the fiicts specially, the court is to form their judgment from the fisK^ts 
£>und, whether there was malice or not, or whether the fact were done on a 
sudden transport of passion, or were an act of deliberation or not And thus 
the jury acted in the case of 'RndaXl y. Brcwn^ finding the facts specially, and 
leaving the question, whether the notice were reasonable or not, to the oourt, 
as a question of law to be inferred from all the circumstances. 

r 

(2) This case, on the main question of notice, came before the court, and 
was decided in August term, 1814, (11 Johns. 231,) when the motion to set 
aside the non-suit was refused, the oourt deciding that when the parties re- 
side in the same city or place, notice of dishonor of bUls or notes must be 
personal, or something tantamount ; such as leaving it at the dweUing-house 
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or place of businesB of the party, If absent If the party to be served with 
notice^ resides at a dififerent plaoe or city, theu the notice may be sent, through 
the post-ofSce, to the post-office nearest the residence of the party entitled to 
notice. The same decision had been previously made in this cause, (10 Johns. 
490,) where a new trial was awarded. The most important additional testi- 
mony adduced by the plaintiff at the second trial, here reported, was the 
orders of defendant, left at thepost-olBce, relative to the delivety of defend* 
ant's letters at the house in Frankfort street. Upon this subject, the court 
held, that the delivery of such notice at the post-offlce, unaccompanied by 
proof that it was actually delivered at the house, was no notice. On the 
question of the insolvency of the maker, and the indemnity to defendant, tho 
defendant's counsel was stopped by the court 10 Johns. 492. At the last 
nearing of this case, before the court, ScoU et aL ▼. lAfford^ (1 Camp. 249,) 
was cited by plaintiff's counsel, where it was decided, that when parties re- 
side in London, or the near neighborhood, the party sending notice might 
avail himself of the convenience of the two-penny post, and was not obliged 
to dispatch a special messenger. But, as to this case, the court held that de- 
cisions in other countries, on such points, are entitled to little consideration. 
The great extent and population of London and its neighborhood, might well 
admit of a rule as to noiices, Uke the one in the case cited, whilst here such 
a rale would be inapplicable and improper. 



NEW YOEK NISI PRIUS CASES. 199 



livingston y. Romaiae. 



Livingston against Romaink. 

Tajmmt of interest must be pleaded in debt on bond, it cannot be giyen in 
evidence under a plea, or notiee of set-ofl^ as so much ^onej had and re- 
ceived. 

Tms was an action of a debt on bond. 

The declaration was in the common form. 

The plea, after craving oyer of the condition, and setting 
the same forth, admitted that a certain sum of money was 
due, for principal and interest on the bond, at the com- 
mencement of the suit, and then averred that a large sum 
was due to the defendant for money had and received by 
the plaintiff for the defendant's use, and for services ren- 
dered by the defendant, to the plaintiff's family, as a phy- 
sician. Plaintiff replied that more was due on the bond, 
a;c.(l) 



(1) The plea in this case seems to have been a plea of set-ofl^ framed ao- 
eording to the English practice nnder the provisions of the Statute, 8 Geo. 
1, 0. 4^ secL 6, vide 2 Chitty, 470. By that statute, which was passed in aid 
and explanation of the first statute of set-ofiT, (2 Geo. 2, a 22,) where either 
of the debts accrued by reason of penalty, the debt intended to be set off 
must be pleaded, and the defendant cannot give a notice of set-off; and by 
the same statute, in a plea of set-off to an action on bond, the defendant 
must set forth the sum really due on the bond, before he is entitled to set-off 
any cross demand, (6 T. R. 460,) and the sum so set forth is traversable. lb. 
Our statute differs essentially from the English statutes i{i this particular. It 
does not require a plea of set-off in any case ; on the contrary, a notice, with 
the general issue, is expressly required in all ca8e& And, inasmuch as the 
tight to set off at all, arises under the statute, it may be very doubtftd 
whether a plea of set-off would, in any case, be good; parties being bound 



200 NEW YORK NISI PRIUS CASES. 

I III. , . I ■ M ■ MB^ 

Livingston v. Romaina 

Under this plea, the defendant offered to prove that 
credit had not been given to him for one year's interest on 
the bond. 



to avail themselves of statutory remedies, in the way prescribed bj the stei- 
Qte. This question was raised in the court of errors, in the case of Cainet v. 
Alaop, (13 Johns. 9,) but did not receive a decision, the case being disposed 
of on other grounds ; the supreme court having, in the same case, decided that* 
set-off cannot be pleaded, but notice must be given with the general issue, 
as the act directa 10 Johns. 396. 

In England, a »et-off may be pleaded both in assumpsit and debt, (2 Chit- 
ty, 440,) the English statutes giving tlie right in assumpsit in the alternative, 
either to plead the set-off, or to give it in evidence under a notice, with the 
general issue. 2 Geo. 2, c 22; 2 Geo. 2, c. 24; vide etiam Oldershaw, Eat' 
ecV., <f;c., V. Thompson, 1 Starkie, 311. As our statute, therefore, differs fix>m 
the English statutes, a few words on the history of this provision, accompa- 
nied with a general contrast of the statutes, may not be uninstructive. 

At the common law, if the plaintiff were as much, or even more indebted 
to the defendant, than the defendant was indebted to him, the defendant had 
no method to strike a balance in a common law court, he could only go into 
a court of equity for doing what is most clearly just and right to be done; 
the statutes of set-off were made to remedy this defect Lord Mansfield, 
Burr. 826; Mont on Setoff, 16, note v. The first statute passed on this 
subject was in the reign of George 2d., (2 G. 2, a 27, sea 13,) as follows: — 
*' And be it further enacted, by the authority aforesaid, that when there are 
mutual debts between the plaintiff and defendant, or if either party sue or 
be sued as executor, or administrator, where there are mutual debts between 
the testator, or intestate, and either party, one debt may be set against the 
other, and such matter may be given in evidence upon the general issue, or 
pleaded in bar, as the nature of the case will require, so as, at the time of 
the pleading the general issue, where any such debt of the plaintiff, his ex- 
ecutor or intestate, is intended to be insisted on in evidence, notice shall bo 
given of the particular sum or debt, so intended to be insisted on ; and upon 
what account it became due: or otherwise such matter shall not be allowed 
in evidence on such general issue." After the passing of this act, there was 
a doubt, and diflbr^nce of opinion between the K. B. and 0. B. concerning 
the setting off of debts of different natures, which difference of opinion gave 
rise to the statute, 8 G. 2, ch. 24, which extends the former statute, to all 
mutual debts, although they should be deemed in the law to be of different 
natures. Willes, 262 ; Burr, 1025. This last act is as follows. 
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B. Livingston^ and jRobinson, contended that such evi- 
dence was not admissible under the defendant's plea ; that, 
to avail himself of such proof, he ought to have pleaded 
payment 



4th. And whereas the provision for setting mutual debts one against the 
other, is highly just and reasonable at all times ; be it therefore enacted^ Ac., 
tliat the said clause in the said recited act, (2 G-. 2, a 27,) for setting mutual 
debts ono against the other, shall be and remain in full force forever. 

6th. ^ And be it further enacted, &a, that, by virtue of the said clause in 
the said first recited act contained, and hereby made perpetual, mutual debts 
may be set against each other, either by being pleaded in bar, or given in 
evidence on the general issue in the manner therein mentioned, notwith- 
standing that such debts are deemed in law to be of a different nature; un- 
less in cases where either of the said debts shall accrue, by reason of a pen- 
alty contained in any bond or specialty, and in all cases where either tho 
debt for which the action hath been or shall be brought, or the debt intend- 
ed to be set against the same^ hath accrued or shall accrue by reason of any 
such penalty, the debt intended to be set off, shall be pleaded in bar ; in 
which plea sliall be shown how much is truly and justly due on either side, 
and in caA the plaintiff shall recover in any such action, or suit, judgment 
shall be entered for no more than shall appear to be truly and justly due to 
the plaintiff, after one debt being set against the other as aforesaid. 

The statute of this state now in force, was passed at the last revision of 
the laws. 6th April, 1813. The doctrine of set-off, however, was intro- 
duced into the colony as early as 4th September, 1714. 1 R. L. 616, n. 
This statute differs, in its language, from the former statute, as we shall 
hereafter notice. 

Be it enacted, ftc, "That if two or more persons dealing together, be in- 
debted to each other, or have demands an'sing on contracts or credits against 
each other, and one of them, or his or her executors or administrators, suo 
any one or more of the others, his or their executors or administrators, in 
any court of this state, if the defendant cannot gainsay the deed or assump- 
tion, upon which the suit is brought, it shall be lawful for such defendant to 
plead the general issue as afbresaid, and give notice in writing with the said 
plea, of what such defendant will insist upon at the trial for his or her dis- 
charge^ and to give any such bond, bill, receipt, amount, contract, credit^ or 
demand, so given notice of in evidence; and, if such suit be brought on a 
bond or other contract, for the recovery of a penalty for the non-payment of 
money only; and if any bond, bill, or contract, with such penalty as afore- 
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Colden and Bogardus, for defendant If the sum alleged 
to have been paid by the defendant as interest, has not 
been so applied by the plaintiff, it remains in the plaintiff's 
hands as so much money had and received to the defend- 
ant's use, and may be given in evidence under that part of 
his plea. 



mid, shall be given in evidence for the plaintiff or defendant, upon such trial, 
in all such cases, the sum bona fide and in equitj due, and not the penaltj, 
shall be deemed to be the debt due. And if it shall appear that the debt or 
sum demanded is paid, or satisfied, the juiy shall find for the defendant, and 
Judgment shall be entered that the plaintiff take nothing by his writ, bill or 
plaint, and unless the plaintiff prosecute as executor or administrator, the 
defendant shall also recover his costs of suit; and if it shall appear that any 
part of the debt or sum demanded is paid or satisfied, then so much as is 
found to be paid or satisfied, shall be discounted, and the plaintiff shall have 
Judgment for the residue only with costs of^suit; but. if it appears to the 
Jury, that the plaintiff is overpaid, then they shall find a verdict for the de- 
fendant, and certify to the court how much they find the plaintiff to be in- 
debtod, or in arrears to the defendant, more than will answer tt^ debt or 
turn demanded ; and the sum so certified, sliall be recorded with the verdict, 
and the defendant shall have judgment and execution for the same, together 
with costs of suit, Unless the plaintiff prosecute as executor or administra- 
tor, in which case the Sum so certified, shall be deemed a debt of record to 
be paid in the course of administration; and the defendant, for recovery 
thereof shall have an action of debt, or a scire faciaa against the plaintiff in 
the said action." This statuto differs from the statute of 30th March, 1801, 
(1 R L) in the introduction of the words in italics^ which would seem, on 
inspection, and were so considered immediately after the passing of the act, 
to extend the provisions of the former statute, to the cases of unliquidated 
damages arising ex coniradu. 

In a case, however, which came before the supreme court, shortly after 
the passing of the law, it was attempted, under these general words of the 
act^ to set off uncertain damages arising ex contraciu; but the court decided, 
that the introduction of the words above mentioned, did not extend the pro- 
visions of the act, and refiised to allow the set-off Hokomb v. Mautioef M. 
& Under this decision, therefore, there is no difference between the two 
statutes. And in Chrdon v. Brown, (2 Johns. 155,) it is decided, that die 
irorda " mutual debte *' in the English statute, and " dealing together and 
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Kent, C. J. This was a payment, and can never, there- 
fore, be deemed money had and received for the defend- 
ant's use. The defendant ought to have pleaded pay- 



being indebted to each other" in our act, are ezpresnions of the name im- 
porti and that the English dedeions upon the oonstracCion of their statutes, 
•re perfectly in point as to the construction of our acts, so that, as far as tho 
subject matter is concerned, there is no difference between our law and the 
English law. But^ in the detailed provisions of the several acts, regulating 
the manner in which parties are to avail themselves of the right, these vari- 
ances exist: Ftrgt, by our law, a notice is required with the general issue in 
aU casea By the English law, the defendant may, at his option, give notice 
with the general issue, or plead the set-off in assumpsit ; and must plead it, 
where either of the debts accrue by reason of a penalty. Second, by our 
law, if the balance is in favor of the defendant, he is entitled to judgment 
and execution, except in the case of executor and administrator, in which 
ease he must bring his action of debt on judgment for such balance, or pro- 
ceed by sd fa. By the English law, if there is a balance in iavor of defend- 
ant his set-off operates pro taaUo as a bar to plaintiff's action, and he is 
driven to his suit at law for the balance due to him. The general issue, to 
which a notice of set-off may be annexed, must be such a plea as puts the 
whole declaration in issue. Thus, in the case 6f Oldersihaw, Executor^ v. 
Tkomgpson^ (1 Starkie, 311,) which was an action of covenant, the defendant 
pleaded non est factumy and gave notice of set-off. But Lord EUenborough, 
at the trial, would not allow him to avail himself of his set-off. He observ- 
ed, that the statute must mean a general issue, on which the qvantwm of 
damages can come in question. And upon the hearing at bar. Lord Ellen- 
borough held, that it means a plea which puts the whole of the declaration 
in lasue ; and the other judges were of the same opinion. 

The provisions of the Code professed to simplify this matter in all casesi It 
provided that the answer should contain a plain and concise statement of any 
new matter oonstituting a defence or set-off Code of Proa, sec. 149. 

This section of the Code underwent a furthv amendment in 1852, whidi, 
it has been held, changes the law of Set-ofl^ so as to allow a defendant to 
set up any counter claim arising on contract, whether it would have been 
admissible under the former law of set-off or not, and even though plaintiff's 
daim be one against which a set-off oould not have been formerly interposed, 
provided the action is upon contract Beaarddey v. Stover^ 7 How. Prac. 
Jtep. 294; see also Bogardua v. Avter, ib. 303. 
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ment.(2) The plaintiff must take his judgment in the 
common form, and issue his execution at his peril for the 
sum actually due. If he issues his execution for a larger 
sum, the defendant may apply to the court, upon affidavit, 
to have it rectified. ^ n 

Verdict for plaintiff 

B. Livingston and Bdbinson^ for plaintiff 

Golden and Bogardus^ for defendant. 



(2) Payment of a bond must be pleaded, and it may be either, anU diem, 
ad diem, or post diem. The plea of solvit ante diem^ may be pleaded where 
the condition of a bond is for the payment of money " at or before such a 
day; ** and in this case, if the plaintiff disputes the reality of any payment 
at all, he may reply, " that it was not paid at the particular day mentioned 
in the plea, nor at any time before or after that day," and this will bring the 
point to the material and proper issue, " whether it has been ever paid at 
all, or not" Fletcher v. Bennington, 2 Burr 944 ; 2 Wit 1T3. The plea of 
solvit ad diem, must be' pleaded when the bond is conditioned for payment on 
a day certain, and this plea is good on such a bond, and is the proper plea* 
although payment was made before the day. Bond y« Richardson, Cro. EliSL 
142 ; Maule v. Wake, Salk. 608. Solvit post diem, is given by statute, 4 Am. 
c 16, sea 12. This plea was bad at common law, unless accompanied with 
an acquittance under seni ; because, by the default of payment at the day, 
the bond had become single, and the obligor could no longer avail hlmaelf 
of the condition, (Salk. 608,) but ^inasmuch as he was relievable in equity, 
after breach, on paying the condition, with interest, which is there consid- 
ered the true debt, the statute interposed. This plea is the proper and safe 
plea^ when the obligor relies on presumption of payment from lapse of time. 
Mordand v. Burnet, 1 Str. 662. 
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The Assignees of Myers and Judah against Coleman. 

Insolvency of the maker of a note, is no excuse for not demanding pay- 
ment 

A promise by an indorser to pay, is not a waiver of notice^ unless such pro- 
mise was made under a lull disdosnre of the fiicts. If such promise is 
made to a third person, from motives of friendship, to relieve him from 
alleged liability arising from his laches, if it afterwards appears that there 
was no such liability, the indorser is not bound by it tUsemb, 

This was an action of assumpsit on two promissory 
notes. 

Plea, non-assumpsit. 

With regard to one of the notes, there was no contro- 
versy. The contested note was drawn by E. Morrill, in 
favor of, and indorsed by, the defendant. One of the at- 
torneys in the cause was also one of the plaintiffs, being an 
assignee of Myers and Judah. The note was in the hands 
of that attorney, as such assignee. When it became due, 
be neglected to demand payment of the maker, and to give 
notice to the indorser, whereby the indorser was discharged 
from his liability. To excuse the neglect to demand pay- 
ment of the maker, the plaintiff offered to show that, at 
the time the note became due, the maker was totally in* 
solvent and worth nothing. 

Kent, C. J. The testimony is inadmissible, it is no ex- 
cuse for not making the demand. The law presumes the 
maker might have paid it from honorary obligation or other- 
wise, although insolvent.(l) The plaintiff then relied on 

(1) This point is now well settled, and seems to have been so considered 
at the bar in England, long previous to any reported decision upon it In 
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a waiver, and proved that the other attorney called upon 
the defendant, stating the fact that through the hjches of 
himself and his co-partner, in not giving him notice of 
non-payment by the drawer, he, the defendant, had become 
discharged from his liability, and requested him, through 
friendship, to waive the want of notice, which the defend- 
ant then agreed to do. The defendant was not at this time 
informed that no demand had been made of the maker. 
It also appeared, that at the time the waiver was made as 
above mentioned by the defendant, the attorneys had not 
become liable, the note being, at the time of the hdies^ ia 
the hands of one of them, as assignee, and not in the hands 
of both, as attorneys. 



Riusel y. Langstaff^ (Doug. 616,) Lee, argumdo, cites no authority, but refers 
to this general understanding — he there observea, *' as to bankruptcy, it has 
been frequently ruled, by Lord Mansfield, at Guildhall, that it is not an ex- 
cuse, for not making a demand on a note or bill, or for not giving notice of 
non-payment, tliat the drawer or acceptor haa beooroe a bankrupt, as many 
means may remain of obtaining payment by the assistance of friends or other* 
wise." Vidt etiam Bickerdike v. Bolerruu^ 1 D. A E., 308 ; Law^r^uemto. In 
Nicholson v. Gouthit, (2 H. Bl. 642,) Lord Chief Justice Eyre struggled hard 
against the rule, inasmuch as it worked injustice in that particular case. Bat| 
with all manifest leaning for the planintiff, he was compelled to decide 
against him, and concludes his opinion with these words: ''It sounds harsh, 
that a known bankruptcy should not be equivalent to a demand or no- 
tice, but the rule is too strong to be dispensed with." The latest case 
on this subject, is that of EsdaiU v. Sowerby, (11 East, 114,) where it it 
expressly decided, that the insolvency of the drawer or acceptor, does n« 
dispense with the necessity of a demand of payment, or of a notice of dis- 
honor. And, although the defendant in that case knew of the insolvency of 
the drawer and acceptor, and that the bill must, therefore, have been dia- 
honored at the time when it became due, it was held, that this knowledge 
was not equivalent to, and did not preclude the necessity o^ actual notice of 
dishonor ; " for," says Lord Ashhurst, in Tindai v. Brown, (I D. &, B., 169,) — 
and Bailey, J., in Esdaile v. Sowerby^ repeats the observation — " notice means 
something more than knowledge, because it is coof^petent to the holder to 
give credit to the maker," &a Vide Story on Bills, 230. 
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D. B. Ogden contended, that, as the attorney^ had not 
become liable, as they had informed the defendant, which 
supposed liability was the sole consideration of his waiver, 
the defendant could not be bound by that waiver. 2nd. 
That the waiver was without a full disclosure of facts, and 
therefore not obligatory. The attorney, in his communi- 
cation with the defendant, did not inform him that no de- 
mand had been made upon the maker. 

Kent, C. J. To cure hches like the one in this case, an 
express promise on the part of the indorser is necessary, 
and this promise must be made upon a full disclosure of 
all the circumstances of the case, the neglect to demand 
payment of the maker ought to have been disclosed. 

The waiver also was made out of friendship to the attor^ 
neyS) who thought themselves at that time liable. 

This having been afterwards discovered not to be the 
case, I inc^ne to the opinion that the indorser is not bound 
by his consent to waive the want of notice. 

Verdict for the undisputed note only.(2) 

Edwards^ for plaintiff. 

D. R Ogderij for defendants. 

(2) Vide Mller ▼. SackJeyf ante, and note to that case. 
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Stubqes against Mattlakd. 

How far the want of intention, to Violate a penal statute, is admissible in 
bar of the penalty, gross negligence maj be equivalent to a criminal in- 
tent 

This was an action of assumpsit, brought by consent 
of parties, to test the right of the plaintiflf in the seizure of 
certain flour of the defendant. 

The plaintiff, being an inspector of flour in the city of 
New York, seized 467 barrels of unbranded flour, belong- 
ing to the defendant, under the eighth section of the act 
entitled " An Act for the Inspectioa of Flour and Meal," 
2 R. L. 323, which section is as follows : ** Sec. 8. And be 
it further enacted, that if any person shall lade or attempt 
to lade on board any vessel, with intent to ship or export 
the same direct out of this state, any flour or meal not 
branded as aforesaid by one of the inspectors, such person 
shall forfeit the same; and if any person shall have ex- 
ported any flour or meal out of this state, not branded by 
one of the inspectors as aforesaid, such person shall forfeit 
and pay the sum of five dollars for every cask of flour or 
meal so exported." Part of the same unbranded flour was 
found on board the vessel of the defendant, and part on the 
wharf, about to be taken on board. The flour, after the 
seizure, was given up, under an agreement to try the rights 
of the parties in this action. The defendant then offered 
to prove, that there was no intention on his part to violate 
the law, that the flour was of the best mark in the New 
York market ; that when it was inspected, after the seizure, 
15 barrels, only, were rejected, and that, on account of their 
being damaged by rain-water. That, at the time the flour 
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was sent down to the vessel, his agent in the city of New 
York, (the defendant belonging to Virginia,) being sick 
and confined to his bed, gave orders to his clerk to deliver 
the flour on board the vessel of the defendant, and that 
the clerk, through inadvertence, delivered the flour unin- 
spected. 

Wdls and Hoffman^ for plaintiff opposed this testimony. 
They contended, that the fact contemplated by the statute 
having occurred, the penalty attached, of course; and that 
no system of revenue or police law could be enforced, if 
the defendant should be permitted to oiSer such testimony 
in his defence. 

Kent, C. J. The testimony is admissible : all infringe- 
ments of police laws must be tested by the intention of the 
party. Without a criminal intent, there is no breach of 
law.(l) The defendant then proved the facts above men- 
tioned. 



(1) This case was moved before the Supreme Coorty and the deoision of the 
chief justice, at Nxai iVt«5, confinned. There is, however, no report of the 
case to be found, and it is therefore difScult to determine on what precise 
ground the verdict was sustained. There is certainly great force in the argu- 
ments of the defendant's counsel ; and, upon diligent search, no authority 
has been discovered which supports the principle in this case in its extent 
^^AduB nonfacii reum nisi moMsitreti," is undoubtedly true^ when the offenoe 
charged is mahtm in m, and also in relation to that class of maUi prohibiia, 
where fraud, or something mahum in m^ is an ingredient in the olfenoe. But, 
in matters of mere positive inhibition, (as distinguished ftom the class of main 
prohibita above alluded to) where the act prohibited was previously indi^ 
ferent, and in which oonsoience is only so fiir concerned as it may be involved 
in the obligation of social duties of positive creation, proof of criminal hi- 
tent can soaicely be a pre-requisite to the infliction of the penalty, after the 
commission of the prohibited act Bee U.S. v. WAer, I GalL 323. If Sttoh 
evidence were Tequimte, **ignorantia legia," would always, in suoh cases, Ibrm 
an efibctual defbnce^ being in itself conclusive evidence of the absence of 

14 
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'It was then contended by the plaintiff's counsel, that 
there was a gross neglect in the clerk, which was equivalent 
to a criminal intent, and therefore the penalty had attached* 

oriminal intent : the act being indilferent, previous to the passing of the law. 
This seems to have been the view of this very subject, taken bj Grose, J., 
in the case of Calcraft v. Gibhs^ (5 D. & E., 20 ;) who, in that case, (which 
was brought for an express penalty under the game law,) in reply to an argu- 
ment pressed on the court, founded on the defendant's motives, observed, 
that, if the court should declare, that because a defendant acted bona fld^ 
it was a sufficient excuse in an action on a penal law, it would operate almost 
as a total repeal of the statutes inflicting these penalties, and that, therefore, 
whether a defendant acted Ixma fide or not, could never be a proper consi- 
deration to be left to the jury. 

Thit the absence of intent to violate the law, can form no defence in an 
action for a penalty, is further elucidated by the application of a well estab- 
lished rule of the common law. It is an undoubted maxim, that all acts of 
of parliament take effect by relation from the first day of the session, so 
tha{ where a statute is passed at the close of the session, making an act crimi- 
nal which was previously innocent, all who, during the session, had commited 
the act, would be liable to the penalty. The authorities on this subject are 
ooUected, and an interesting application of the principle (as far as it can occur 
under our law) is made in the case of the brig Ann^ 1 Gall, 62. In that case^ 
a penalty was inflicted under a statute of the United States, passed, but not 
yet known, at the place where the act was done, no sufficient time having 
elapsed to receive intelligence of the law from the seat of government, and 
no day being fixed in the body of the law, for the commencement of its opera- 
tion. The statute consequently operating from the day of its passage. Hers^ 
no intention of violating the law could possibly exist : the existence of the 
law itself being unknown. But it was decided by the court, that ignorance 
of the existence of the law formed no legal excuse for the violation of it. 

Vis major, or uncontrollable necessity, has been held to be an excuse, but 
beyond this the courts have not gone. And, even on this defence, the de- 
fendant has been held to great strictness of proof. '* Where the law im- 
poses a prohibition, it is not left to the discretion of a citizen, whether be 
will comply or not; he is bound to do everything in his power, to avoid an 
Infringement of it The necessity which will excuse him for a breach, must 
be instant and imminent ,* it must be such as leaves him without hope, by 
ordinary means, to comply with the requisitions of tlie law: it must be such, 
at least, as cannot allow a different course, without the jeopardy of life and 
property. If there be any negligence or want of caution, any difficulty or 
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Kent, 0. J. The jury most pass upon both questicms: 
the question of intention and the question of negligence* 

danger, which ordinary intrepidity might overoome^ or any innocent oouraa 
which ordinary skill might adopt or pursue, the party cannot be held guilt* 
less, who, under such circumstances, shelters himself behind the plea of d^ 
oessity." Story, J., ship Argo, 1 Gall 167 ; Vidt etiam, brig James WOs, 1 
Or. 22 ; Brig Struggle^ 9 Cr. 74 ; and such, also, is the maxim of the oi?il 
kw. " Nidia necessitas excusai gwB potest esse ncn necessikL** 

This note has met with approbation in the Supreme Court and in the CkMUi 
of Errors. l*Cow. 77 ; 3 Denio, 403. 

Since writing this note, two cases have been published which supply aomt 
additional remarks on this subject 

During the embargo, an American yessel, sailing ooostwise, from, one 
domestic port to another, was driven by stress of weather into a foreign port^ 
where she was constrained to sell her cargo. On her return home, she 
libellod, under the embargo law, as forfeited. The evidence presented a < 
of undoubted extremity : she was condemned in the District Courts but the 
condemnation was reversed in the Circuit, on the ground of vis major. Some 
of the remarks of Livingston, Justice, go beyond the case, and are worthy of 
consideration. He seems to think that it would have been better to hare 
administered the law to its very letter. " It is, perhaps," he saysi " to be 
lamented, that the judges eyer permitted themselves to make any excepUoos 
to the act which the legislature itself had not thought proper to incorporate 
within the body of it : the latitude which has been assumed in thia way, has 
yery much added to the uncertainty of the written law of the land, and pn^- 
duced much liUgation, which a firm adhesion to the letter would have {nre* 
vented. But it is too late for speculations of this kind. The only use can 
be, to make courts careful (and they cannot be too much so) never to depart^ 
under the idea of preventing a particular hardship, from the plain and oby^ 
008 meaning of the legislature." From these remarks, it would seem that 
the courts had, to a great extent, exercised the right of inquiring into the 
guilt or innocence of the party, in acts violating the law. 

The same judge, acting on the principle, it would seem* which had go- 
verned our judges, and remarking on the necessity of a concurrence of the 
will to make a party culpable, says : " The restriction which every judge 
should impose upon himselfj (of not transcending the letter,) is not invaded 
when, in the interpretation of penal statutes, any principle is applied which 
Bi found in every code of laws, divine or human, and has, from time imme- 
morial, been engrafted into the common law of the oountry from which our 
jurisprudence is borrowed. When 8U(di rules or principles exis^ and haye 
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A neglect may be so gross as to amount to a criminal in- 
tent li the jury should be of opinion that this is such a 

lorariablj and on all oocasions governed oonrts in the adminiatnition of 
flrimioal Jnstioe, they become as much a part of the law and are aa obligator/ 
on a oourt as the statute which it may be called to etpcund. Of this kind is 
the one of which the appellants now claim the benefit^ that the concurrence 
of the will in what is done, when it has a choice, is the onlj thing that ren- 
ders a human action culpable ; or, in other words, that, to make a complete 
ofbnoo^ there must be both a will and an act This axiom, as it maj be 
termed, is applied as well to offences created by statute as to those which 
are such at common law." Livingston, J., Brig Wm, Gray, 1 Paine, 20. 

This oertainlj carries the doctrine quito as far as it is carried bj Kent, J^ 
in the principal case. The case of the Brig Wm, Chray^ however, is an au- 
thority only in fhvor of w major, as an exception in oases o^ mala proKSrikL 
ne general remarks are entitled to great respect, as the dida of a veiy 
learned and highly educated judge. 

It seems to me, that the solution of the question depends upon another 
which has much exercised the minds of legal moralists, viz. : whether such 
mere human laws— rendering certain actions illegal, which before were inn<^ 
oeni— are biniJUng or not on the conscience, or whether all obligations of duty 
are involved in the payment of the penalty. If they affect the conscience^ 
then clearly the reasoning of the learned judge is sound oOm non facU rwHi 
fiM mans iit rea. If, on the other hand, they present mere positive directions^ 
satisfied by the penalty when the mischief has occurred, the happening of 
the evil, from whatever cause, entails the penalty, from politic oonsideratiooa. 
See this discussed in Qerman*s Doctor and Student 

It may be a difficult matter to apply these considerations to the vast variety^ 
otmaktprohibitaf constantly growing up in an advancing community. What 
is right and proper in this view, in relation to one dass, may be quite in^ 
propriate to another. Henoe, it would seem to be the better legislation, thai 
the act creating the offence should make provision on this subject 

In a commercial country, where a system of revenue laws is of vital impor- 
tance, " these laws must contain so many and such minute provisions, eo* 
ibrced by a corresponding number of penalties and forfeitures, as frequently 
to subject to difficulties the most upright and wary merchant, and expose his 
proper^ to seisure and oonflscation. C & v. Jforrif, 1 Paine^ 234 

Hence, the innooence of the party, in this class, must be regarded to some 
extent The United States, in their legislation on this subject^ made eariy 
provisions for such cases in the act itself by giving to the ooUector, and also 
to the oourt in which a prosecution should be had for such forfoiture^ the 
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case of negligence ; they most find for the plaintiff on that 
groand.(2) 

Yerdict for defendant 



WeUs and Hoffman, for plaintiff. 
D. B. Ogden, for defendant 

power to dedde whether the act proceeded firom accident or mistake^ or from 
an intention to deAtind the revenue. Iaws of C. S., ch. 128, sea 67. 

The principle has been ever since retained in the laws of the Union, in a 
modified form ; but the relief is given in a different way and according to the 
provisions of an earlier law, hj petition to the Secretary of the Treasuiy. U. 
S. Lawa^ ch. 361, sea 25 ; and ch. 67. 

Since the introduction of these provisions in the law, it has been said by 
the coortS) that, as the secretaiy has jurisdiction of the matter, he had better 
be regarded, not only as the proper person to afford relief but as the sole 
Judge of the ej^nt of it Z7. ;S1 v. Morria, 1 Paine, 240. 

And it is held, that such remission cannot be regarded as a ministerial act ; 
that it partakes much of a judicial character ; that it can only be made on 
evidence regularly taken, so that this act of the secretary, in deciding on the 
innocence of the claimant, is as much a judicial one as is that of the court in 
pronouncing on the fact of forfeiture. lb. 

Perhaps, upon the whole, the example set by the United States^ in creaUng 
a precise and distinct tribunal to remit penalties incurred in whole or in 
part, according to the equity of the case, or innocence of the party, is the 
wisest legislation on this subtle subject Vide 1 Cow. 77 ; Mania y. TAe 
/Vqp20^ 3 Denio, 403. 

(2) This is conformable to the rule of the civil law, which we find there 
variously expressed, " NegUgentia nmia UUa euipa eat^ non inttiligen ^uod 
cmnea uUdUgunt;" " lata negligerUia propa fraiudem «<;" " nagUgenUa^ magna 
a(|pa eat, magna culpa dohta estf^ **negUgentia magna^ tn doU crimen eadtC* 
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Baldwin, administrator, &c., against Harvey and Munro. 

Hie role of damages, in trover, is the vadae of the artide at the time of oon- 
▼eiaion. 

This was an action of trover, for divers articles of mer- 
chandise. 

Plea, non cuL 

The value of the articles claimed had increased in the 
market, since the conversion complained of; and the only 
question was, whether the plaintiff should recover their 
then value, or their value at the time of the conversion. 

Kent, G. J. The value at the time of conversion is the 
true rule.(l) 

Ifmmet and Bogardus^ for plaintiff. 

Cfriffin^ for defendant. 

(I) This, aa a general role, is confirmed by the case of Kameiy d ai r, 
StronQf (14 Johns. 128,) where Thompson, 0. J., in giving the opinion of the 
oonrt, says, " Tt is a general rule, in trover, that the measure of damages is 
the value of the property at the time of the conversion." Vide etiam^ EaUM 
T. N&oion^ 14 Johns. 273 ; and per Grose, J., in King v. Leit\ 2 T. R. 146 
So, also, in Mercer v. Jones^ (3 Camp. 477,) which was an action of trover ob 
a bill of exchange, on which the plaintiff clabned interest to the time of final 
judgment Lord Ellenborough says, '* In trover, the rule is, that the plain- 
tlif is entitled to damages equal to the value of the article converted at the 
time of the conversion ; there is no reason why this rule should not be ap- 
plied in trover for bills of exchange ; the damages, therefore, in this case^ 
must be calculated by the amount of principal and interest due on the IhII 
of exchange at the time of the demand and refusal to deliver it up." 
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The real value of the property, however, ia not always the sole measure of 
damagea The Jury may give damages for the detention. 3 Burr. 1365. The 
ground of this exception is well expressed by Waite, J., in Buffbrd v. Farmer^ 
(1 Bay. 273 ;) he there says : "The real value of the property is not alwaya 
Ibe sole measure of damag\i& If the conversion of it is (or may reasonably 
be supposed to be) productive of any benefit to the defendant, the jury may 
give additional damages for it ; as, where trover is brought for money in a 
bag, interest ought to be allowed by way of damages, for the detention. Qa, 
in trover for negroes, damages could be given for the labor of the negroes : 
Ibr, the use of money or negroes is a certain benefit to the party who con- 
verts them, and he ought to pay for it" Vide etiam, post, Smith di Baiiky v. 

The subject of this note has been ftequently under consideration, but I do 
not know that the principles contained in it have been any way impugned. 
Special cases have occurred, calling for additional damages, which have been, 
under peculiar circumstances, allowed ; these have tended somewhat to com- 
plicate and, perhaps, confuse the subject ; the rule^ however, remains. 

The course of adjudications is correctly expressed by Buggies, J., in the 
Court of Appeals. In actions for the wronglul conversion of personal pro- 
perty, it has, in some cases, been held, that the value of the property is to 
be estimated according to its price at the time of conversion, and, in otheri^ 
that the plaintiff is entitled to damages aooordiog to its value at any time 
between the time of the conversion and the day of trial Wilson v. LitUSf 2 
Oomst. 450. This subject has been elaborately considered by Duer, J., in a 
very learned decision in the Superior Court of the city of New York, {Suy' 
dam et ai. v. JenkirCs sh,% 3 Sandf 614,) in which he lays down the general 
rule^ in these comprehensive words, " Setting aside the exceptional cases in 
which exemplary damages may be justly claimed and given, and confining our- 
selves to those in which the remedy sought is simply pecuniaiy, the princi- 
ples which, as it seems to us, are manifestly just and universal in their ap- 
plication, are, that the owner to whom compensation is due must be fully 
indemnified, and that the wrong-doer must not be permitted to derive any 
benefit or advantage whatever from his wrongful act." It will be readily 
seen, that this rule embraces over and above the intrinsic value which, with 
interest, would form an indemnity, properly speaking ; all other contingen- 
cies enhancing the value to the owner, or teading in any wise to produce a 
benefit to the wrong-doer. '* In many cases, it may not be right that the 
wrong-doer should be subjected to cumulative damages, as a penalty for his 
misconduct ; but it is clear that he ought never to be permitted to derive aa 
actual benefit firom his wrongful act, a gain which is the fruit of his own 
injustice." lb. 
Even whefe no special damages are laid in the declaration, the market 
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yalae of the property^ at the time of its oonvereioo, is not to be regarded, in 
•11 caaesy as the exclusive measure of damages When it has appeared In 
evidence that the article of goods in oontroversj has been actually sold by 
the defendant^ the plaintiff, although he is certainly not bound by the price 
thus obtained, may yet elect to consider it as evidence of the value, and the 
Jury may, in their diBcreUon, found their verdict upon this estimate^ adding 
ihterest from the time of the sale. lb. 

I have not deemed it advisable to make any further reference to this elab- 
orate opinion than seemed called for, to carry down the rule in the principal 
case to the present time ; many other matters are discussed, and it will well 
reward the most attentive study. 

A very striking application of the rule depriving the wrong-doer of aD 
chance of benefit^ will be found in Baker t. W%«e2er^ 8 Wend. 606. In 
troTer, for the conversion of a quantity of sawed loga^ it appeared that the 
defendant had cut down and carried away from plaintiff's timber lot 13000 
ibet of timber which he had caused to be sawed into boards and planks. 
The judge, at the trial, directed the Jury to find the value of the sawed stuC 
The jury having found a verdict according to the directions of the judge^ the 
court confirmed it, and ruled that the judge was right in considering therulA 
of damages a question of law. The jury must ascertain the qwnnlban according 
to the rule of law. The court fhrther held that, in cases where a change in 
tlie form of the property has been made by the wrong-doer, the owner has 
a right to rechiim it until it has been so changed as to alter the title, and 
that this rule is as oM as the Year Books. It would seem that the title is not 
dianged so long as the identity of the article, und€^ its new form, can be 
proved. 
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Van Bbunt against Sohenck. 

Where an officer, bj a violation of his traal^ maj become a traepaawr, A 

Qns of the officers of the revenue, had seized a schooner 
belonging to the plaintiff, for an alleged breach of the em- 
bargo law. Shortly after the seizure, and before adjudica- 
tion, the defendant^ with the permission of the seizing offi 
cer, used the vessel for two days, in the transportation of 
goods belonging to defendant, from the city of New York 
to Hurlgate, and then returned her into the custody of the 
seizing officer. The vessel was afterwards tried in the ad- 
miralty, where the plaintiff appeared and resisted the for* 
feiture, and upon that trial she was acquitted upon payment 
of costs. The judge certifying that there was probable 
cause for seizure. Upon due application to the court, 
pending the proceedings, the vessel, however, had been 
sold on the ground of her being in a perishable condition, 
and the proceeds were brought into the admiralty, which, 
by the decree above mentioned, were ordered to be paid 
over to the plaintiff on deducting the costs. This was an 
action of trespass, brought against the defendant under the 
circumstances above mentioned, for using the vessel after 
the said seizure. 

Plea, ncn cuL 

The plaintiff's counsel contended, that the act of the de- 
fendant made him a trespasser ab inttiOf and that the plain- 
tiff was entitled to recover from him the value of the ves- 
sel. They compared this case to the case of a disti-esa 
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damage feasant, where the cattle were used bj the dis- 
trainor after seizure, that this act made him a trespasser ab 
initio. 

The defendant's counsel contended, that there was a mani- 
fest distinction between this case, and the case of a distress ; 
that here the article was seized as a forfeiture, but in the 
case of distress was held only as a pledge, until damages 
should be paid ; that the vessel was returned to the custody 
of the law, that the plaintiff had so considered it, by ap- 
pearing and litigating in the admiralty court That, there- 
fore, nothing could be recovered, but a fair compensation 
for the use of the vessel, and for damages, if any injury 
had befallen her. 

Kent, C. J. The act of the defendant and the seizing 
officer, having made them trespassers ab initio^ the plaintiff 
might have sued both, for both were principals ; he, how- 
ever, has elected to sue the defendant, and against him he 
is entitled to recover the value of the vessel. The defend- 
ant, as to the proceeds of the sale in the admiralty, must 
be considered as the purchaser of the vessel, and to those 
proceeds, therefore, he is entitled. I can see no difference 
between this case and the case of a distrainor, using the 
distress. The rule may be hard upon the defendant, but, 
as a general rule, it is beneficial to the community. Should 
the defendant's conduct, in this particular, be deemed per- 
missible, it would open the door to great enormities. 

Verdict for plaintiff, $600,(1) 

(1) ThiB case was fally discussed before the supreme court, and dedded in 
August term, 1814, (11 Johna 311,) Thompson, 0. J., and Spencer and Tate8» 
Justices, being in favor of a new trial, and Van New and Platt^ Justices^ 
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Wells and Brinkerhooff^ for plaintiff. 
Baldwin and Ferguson, for defendant 

* 

against it %lent| C. J., having in the interval been promoted to the office of 
chancellor. 

Spencer, J., delivered the opinion of the court, and held that the defend- 
ant ooold not be considered a trespasser ab initio^ inasmuch as he was not 
implicated in the first taking; and that the plaintiff, being dispossessed of 
his vessel bj legal authoritj, could not maintain trespass for an act done 
with leave of the person holding possession, whilst he was so dispossessed. 
Van Ness, J^ who delivered the opinion of the dissenting Judges held that 
the moment the seizing officer loaned the vessel to the defendant, he lost 
his official character, and became a trespasser <ib initio^ that thereupon, as 
between the seizing officer and the plaintiff, the plaintiff was entitled to pos- 
session, and the law consequentlj created in the plaintiff a constructive pos- 
session, sufficient to maintain the action against the defendant This cause 
was tried a second time, at the April sittings, 1814, before Mr. Justice Van 
Neaa, who, when the cause was about to be submitted to the juiy, stated, 
that under the decision of the court in this case, on the motion for a new 
trial, he should feel himself bound to charge the jury against the plaintiff's 
right to recover. The plaintiff then submitted to a non-suit, with liberty to 
move the court to set it aside. The case was thereupon re-aigued and de- 
cided in August term, 1816. 12 Johns. 414. At the second trial, it appeared 
that the seizing officer had reported the seizure to the defendant who ap- 
proved of it; the court held this to be a complete ratification and adoption 
of the act of seizure, and that it put the defendant, in whose name the ves- 
sel was libelled, in the same situation as if he had made the seizure. The 
court also held, that the abuse by the defendant, of the authority given him 
by the law, would have made him a trespasser ab intHo^ if the district court 
had not granted the certificate of probable cause; that this certificate, as to 
the act complained ofj puts the seizing officer in the situation of a person 
who is guilty of an abuse of an authority in fact, who does not thereby he- 
come a trespasser db inUiOf but is liable to make satisihction to the owners 
of the property, for the abuse of his authority. The court thereupon deoid- 
ed, that the plaintiff's remedy was by a special action on the case, for what- 
ever damages he had sustained by defendant's osing the vessel, contrary to 
his duty as a public officer. 
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Deyoe and Tompkins against John Moffat. 

Where one penoa receires from another his cbedc on a bank, to hold as evi- 
dence merely of the amount doe to him ; if the person, leceiTing such 
dieek, frandolently passes it away to a third person, in payment of an ex- 
isting debti the holder of such check, upon disooveiy of the fraud, is not 
bound to present it at the bank for payment, especially when he has no- , 
ttoe of the Ihcts from the maker, and that payment is stopped. 

Tms was an action of assumpsit. The declaration con- 
tained all the common money counts, for goods sold and 
delivered, money had and received, &a 

Plea, general issue and payment 
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It appeared in evidence, that some time in the month of 
May, 1814, the defendant purchased goods from the plain- 
tiflF, to the amount of $19 75 cts. That, on the 25th July 
following, he called in at their store, and said he was ready 
to pay them, and produced a check on the Mechanic's Bank, 
in the city of New York, drawn by Joseph Wood, dated 
27th July, 1814, payable to J. M., or bearer, for $277. 
That the plaintiffs received the check, and after deducting 
the sum of $19 75 cts. gave the' defendant their check for 
the balance, which was duly paid, together with a receipt 
in full for the $19 75 cts. ; the defendant at the same time 
telling them, the check was good, and would be paid on the 
27th. That on the 27th July, and previous to the present- 
ment of said check, Wood, the drawer, called at the store 
of the plaintiffs, to borrow money, and was then informed 
they had his check for $277, which was presented to him ; 
he then told the plaintiffs that it had been given to Moffat 
on the 23d July previous, merely as a memorandum, to 
show the sum due to him, that it was expressly understood 
between the drawer and Moffat, that it should not be pre- 
sented at the bank for payment, but that he should give 
up this check on the 27th July, and take a note with an 
indorser for the sum due. That he would, therefore, im- 
mediately stop payment at the bank. Wood, who was ex- 
amined as a witness in the cause, testified to these facts, and 
that he did stop payment of the said check at the bank on 
the 27th, and that it had never been paid, and that he, a 
few weeks after, became insolvent. It also appeared, that 
on the 27th of July, Wood had funds in the Mechanic's 
Bank to the amount of $160. » 

Maynard^ for defendant, contended that there ought to 
be proof of a demand of payment at the bank, and dted 
Oruger v. Armstrong^ 3 Johnson's Cases, 5. * 
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Anthxm^ for plaintiff, cited WhMec v. Van Ness, (11 Johns. 
410,) and contended, that this was a clear case of fraud, 
and that presentment was, therefore, unnecessary, and es- 
pecially, too, as payment had been stopped. 

Thompson, C. J. This is a fraud practiced both upon 
Wood and the plaintiff. The defendant received the check 
merely as a memorandum of the amount due to him ; he 
had no right to pass it away. This case has no analogy to 
the case cited by the defendant's counsel, a presentment 
under these circumstances was unnecessary.(l) 

Verdict for amount of check, with interest. 

(1) The trae general rule^ on the subject of presenting drafts, checks^ &c., 
for payment, is correctly stated in Cruger v. Armstrong^ cited by the defend- 
ant's counsel " A check, although generally received as cash when given 
in payment, is, in form and reality, a bill of exchange. It possesses all the 
requisites of a bill. It has been held to be negotiable. Chitty 16; 7 T. R. 
423. It is, therefore, necessary to present it for payment, and is generally 
subject to the same rulea The draft itself implies, that payment is to be de- 
manded of the drawees. The person who takes it, receives it on that con- 
dition. It is not a direct promise to pay by the drawer, as by the maker of 
a promissory note, but the drawer undertakes that the drawee shall accept, 
and pay, and is answerable only in case of his failure. It is accordingly 
considered not as due from him, until such demand be made, and the drawee 
refuses payment*' 

The want of funds in the hands of the drawee, excuses the want of notice 
of non-payment, but does not excuse the non-presentment ; because the 
drawee may pay for the honor of the drawera lb. The check or bill must 
also be presented within a reasonable time, otherwise the holder takes upon 
himself the risk of the banker's responsibility. But, where the drawer with- 
draws his funds, and the responsibility of the bank remains good, the drawer 
cannot avail himself of want of presentment in season ; this would be to al- 
low him to avail himself of his own fhiud. Conroy v. Warren^ 3 Johns. 
Cases, 264. 

With regard to the presentment of a check, the rule seems to be consid- 
ered well settled in our courts^ that as between the holder of a check and an 
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indoner or third person, paTment must be demanded within a reasonable 
time; but, as between the bolder and the maker, or drawer, a demand at 
any time before suit brought, is sufficient, unless it appears that the drawee 
has failed, or the drawer has in some other manner sustained injury by the 
delay. 

In commenting on this last branch of this general rule, Nelson, J., says^ 
'* such having been the understanding of our courts, of the profession genei^ 
ally, and of the commercial community, with regard to the doctrine applica- 
ble to this deacription of paper, and that, too, for the period of about forty 
years, I think we ought not now lightly to depart ftom it, enpecially as there 
is reason to suppose that it has become incorporated with the business inter- 
ests of the state, which might and probably would be seriously affected by 
any sudden change. Even if the analogies of the law derived from the ea- 
tablished doctrine, in respect to bills of exchange, have been slightly disre- 
garded in the distinction made between the two classes of instruments, -it is 
better to forego any temptation to remedy the discrepancy, than, by so do- 
ing, to disturb the settled channels of business upon the supposed existence 
of the rale, and thus shake, to some extent, the confidence of the oommercial 
community. It ia better that a rule of property entering Into the every day 
basiness of life, be stable and uniform, than that it be the very beat that 
could have been devised. LUOe v. Phoenix Barik^ 2 Hill, 426. 
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Smith and Baily against James Mason. 

Delivery of a bill of paroels Is not sufficient to take a sale oat of the statute 
of frauds.' 

To make a delivery of goods available vnder the statute, the vendee must 
actually acquiesce in the delivery, and accept them. An aoeeptanoe by a 
mere shop boy, out of the soope of his du^, is not obligatoiy on the ven- 
dee. 

Trover, for six chests of tea. 

Plea, the general issue. 

The plaintiff had negotiated a conditional sale of six 
chests of tea with orfe McNeil for cash, the contract to be 
binding, provided another person, who was the owner of 
the property, (the plaintiff being a factor only,) agreed to 
it. The owner having acquiesced in the bargain, the plain- 
tiff sent a bill of parcels to the store of McNeil, and de- 
sired him to send for the tea. The defendant, being pre- 
sent at the time, desired a shop boy of McNeil's to send a 
cartman for the tea, the boy did so, and the tea was deliv- 
ered by the plaintiffs to the cartman, and conveyed to 
McNeil's store, where two of the chests only, were taken 
off the cart and weighed, at the instance and in the pre- 
sence of defendant, McNeil not being present These two 
chests were again put on the cart, Mason observing, that it 
was unnecQ^ary to remove them into McNeil's store, as he 
had purchased them from McNeil. The boy then went 
off in search of McNeil, and not being able to find him, he 
returned to the store. In the mean time. Mason had gone 
off with the tea. It appeared also, that McNeil was at this 
time insolvent, and that the plaintiff never received pay- 

16 
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ment for the tea. That this shop boy, above mentioned, 
was not a regular clerk of McNeil, but merely employed 
to look after the store during McNeil's absence. 

Wells, for defendant, contended that the sale to McNeil 
was complete, and that the title of the plaintiff to the tea 
was divested by the delivery to McNeil. 

D. B, Ogden^ contra. 

Thompson, C. J. The acts of the mere shop boy, out 
of the scope of his duty, as was the case here, are not obli- 
gatory on his master. The delivery of a bill of parcels, 
may, in some cases, be equivalent to a delivery of the 
goods, as for example, where the bill of parcels is deliver 
ed, and payment made^ The vendee may then assert his 
title to the goods, upon a refusal to deliver. The sale, in 
this case, to McNeil, was not perfected. To make the de- 
livery, under the circumstances of this case, a valid deliveryi 
acquiescence on the part of McNeil was necessary. Noth- 
ing of that kind occurred here, he might have refused to 
receive, and, in consequence of such refusal, the title to the 
tea would have remained in the plaintiffs, and they, possi- 
bly^ might have been entitle^ to damages against McNeil 
for a breach of contract. This also was a sale for cash to 
McNeil, and no cash having been paid, the plaintiff had a 
right to stop the goods at the time Mason took posses- 
sion.(l) 



(1) To make a valid and binding sale of goods, wares or merchandise^ 
where the price amounts to ten pounds or upwards, the statute of frauds (I 
R. L. 76,) requires, that there should either be a memorandum in writing of 
the bargain, signed by the parties to be charged, or bj their authorized 
agentSi or that something should be paid as earnest, to bind the bargain, or 



NEW YORK NISI PRIUS CASEa 227 

Bailey y. Maflon. 

Verdict for plaintiff, for value of the six chests of tea, 
at the market price at the time defendant took possession, 
with interest, by way of damages. 



in part pajment^ or that the bujer should accept part of the goods so sold, 
aod actually receive the same. The contract of sale, therefore, in this case, 
between the plaintiff and McNeil, was manifestly imperfect under the stat- 
ute; there was no memorandum, no earnest^ no part payment^ no accept- 
ance, and consequently no sufficient delivery. The subject of delivery, un* 
der this statute, has been already considered in a note to the case of Johnatm 
y. SmUh^ aiUe^ ko. 

But again, even if the sale, as between the plaintiff and McNeil, had been 
perfect, the plaintiff's right to recover against Mason, would have been dear, 
on the ground stated by the chief justice, at the conclusion of the decision. 
The sale to McNeil was a sale for cash, and consequently conditional, so that, 
upon non-payment at the time of delivery, the plaintiff could repossess him- 
self of the property sold. Upon a contract to sell g^oods, where no credit is 
stipulated for, the vendor has a lien; so that if the goods be actually deliv- 
ered to the vendee, and, upon demand then made, he reflises to pay, the pro- 
perty is not changed, and the vendor may lawfully take the goods as his own, 
because the delivery was conditional. Piatt, J., FaJmer v. JETand, 13 Johns. 
434; vide etiam^' McDonald v. Seunii, 15 Johns. 351. Against a person who 
has become a bona fide purchaser, between the delivery and the demand of 
payment by the vendor, perhaps the vendor's lien could not exist, but might 
be as to such a purchaser, divested by the laches, in not enforcing the righto 
at the moment of delivery. But, in this case, Mason was not a bona fide 
purchaser from McNeil ; he obtained possession by misrepresentation ; bis 
possession, therefore, was, as to the vendor, the possession of McNeil 

In the case of Palmer v. Ednd^ cited above, the vendor's right was eo« 
forced against a person who had bona fide advanced money on the goods to 
the vendee^ while they were in the course of delivery, and who had received 
them as a pledge for such advances, before the vendor had asserted his rights 
the vendor, however, having asserted his right; as soon as the whole parcel 
was delivered. An acquiescence by the vendor, in a delay of payment 
amounting to evidence of credit given, would divest the lien. 

The case of Palmer v. Hand has been deemed, by some, not sufficiently 
guarded by the judge who delivered the opinion of the court, and that it has 
consequently been pressed beyond the proper bounds of ito authority. li 
was clearly a case where the vendor, upon discovery of a fraud, reclaimed 
wJUle the deUvery was in progress and not yet complete, and it has undoubt- 
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edlj been cited aa full authority for the cUdum in the opinion, " that where 
no credit is stipulated for, the vendor has a lien, so that if the goods be act- 
iiaUy ddwered to the vendee, and, upon demand then made, he refuses to 
paj, the property is not changed, and the vendor mav lawlullj take the goods 
as his own, because the delivery was conditional" 

Some criticism was introduced in this view, in a learned note to the case 
of Chapman v. Jadcacm^ (6 Gow. 116,) and the same criticism was extended 
to the case otffaggerPy v. PtUmer^ (6 J. a R. 437,) In which case Chancellor 
Kent held, that where goods were sold, to be paid for in approved indorsed 
notes, at four and six months, a delivery of the goods to the vendee was con- 
ditional, under a usage of the city to deliver the goods in such cases to the 
vendee, and to send for the notes afterwards. This criticism is fbrtifled by the 
case of Fumis v. Bone^ in the court of errors^ (8 Wend. 247,) where a simi- 
lar delivery was held to be absolute ; reversing the decree of Chancellor 
Walworth, who agreed with Chancellor Kent, in holding it a conditional de- 
liveiy. Tlie recent case of Draper v. Jones^ (11 Barb. 263,) may perhaps re- 
ooncile all diiferencee on this important point It is there held that a delivery 
la conditional if enough appear to show that such was the understanding of 
the parties, and that this is a question for the juiy. The court, in reaching' 
this conclusion, say we are aware that the tendency of opinion at present is 
to regard a deliveiy as absolute, when no condition is insisted on and ad« 
mitted at the time of the delivery, although such may not have been the in- 
tention of the vendor; but if there is a dear admission afterwards, that the 
delivery was conditional we think that both commercial policy and the com- 
mon principles of justice require that the condition should be upheld. 

It is true, that in this case, it was expressly agreed that notes were to be 
given by the purchasers, and were to be made satis/actory to the seUera. This, 
however, was merely a matter showing the conditional character of the trans- 
action and excuses, perhaps, what otherwise might be deemed laches by de- 
lay and a consequent waiver. Satisfiictory payment; in cash, seems quite as 
much an ingredient of conditional delivery, and would be so considered, pro- 
bably, by a Jury. Chancellor Kent has, with great caution and equal pred- 
sion, expressed the rule on this subject, so fkr as it could be gathered from 
the conflicting cases, prior to the case of Draper v. Jones^ (2 Kent Com. 496,) 
and, until the question is more definitely settled, will afford the safer guidei 
Since these remarks were written, the case of Smiffi v. Ly<m8, (1 Seld. 44,) 
has come under the consideration of the court of appeals, and it is there de- 
dded that when there is a condition precedent attached to a contract of sale 
and delivery, the property does not vest in the vendee on delivery, until he 
perform the condition or the seller waives it An absolute and unconditional 
delivery is a waiver. By an absolute ddiveiy, without exacting the perform- 



i 



NEW YORK NISI PRIUS CASES . 229 

BaUej y. Kaaon. 

ance of the oondition, the vendor is presumed to have abandoned the se- 
onritj he had provided for the payment of the purchase monej, and to have 
elected to trust to the personal security of the vendee. The vendee, to avoid 
Buch a waiver of the condition of the sale, must either refose to deliver the 
goods without a performance of the condition, or he must make the delivery, 
at the time, qualified and conditional. Whether the delivery is absolute or 
oonditional, must depend upon the intent of the parties at the time the goods 
are delivered; and this is a question of &iCt for the jnrjr. 

It is not necessary, in order to make a delivery conditional, that it must 
be so dedared in express terms. The delivery will be oonditional if the in- 
tent of the pardea^ that it should be so, be inferrible from the aots and cir- 
cumstances of the case. Every absolute delivery is presumptive evidence 
of a w»ver of the condition by the vendor, and the onus of the proof of a 
condition rests upon the vendor. These rules seem to cover the whole field, 
and to fifoe the subject from all embarrassment The cases of RuaseU v. Mi' 
nor, (22 Wend. 669,) Keeler v. Fieid, (1 Paige, 313,) Palmer v. Band, (18 
Johns. 434,) Haggerty v. Palimer, (6 Johna 0. 0. 437,) are reviewed by the 
ooort in reaching these results, and are held not to be in conflict with them. 
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ScHUBEMAN and Others against Cave Withers. 

Where a common carrier transports property against the express onders of 
the owner, it is a gratuitous act, and he cannot recover a oompenaation 
for it ; and a receipt of the property, by the owner, will not alter the ease. 

If a common carrier demand compensation on a quantum merwi^ the owner 
may ohow, in bar of such compensation, that the goods were damaged, in 
the transportation, to an amount exceeding that of a fair rate for the safe 
carriage. The jury may allow interest on freight, after a demand. 

Assumpsit for the freight of a quantity of flour trans- 
ported by the plaintiffs, as common carriers, for the defend- 
ant, from LambertoD, in the state of New Jersey, to the 
city of New York. 

Plea, the general issue, with special notice that the floor 
had been damaged in the transportation, by the negligence 
of the plaintiffs. The plaintiff having proved the trans- 
portation of the flour in controversy, by the Baritan and 
Delaware line of wagons, of which they were the proprie- 
tors, the delivery of it to the defendant in the city of New 
York, and the current rate of freight at the time, rested 
their case. 

Emmet^ for the defendant, then offered to prove that the 
plaintiffs had, previous to the transportation of the flour in 
controversy, transported other flour for the defendant in 
the same line, which was delivered to him in New York in 
a very damaged condition, and that he thereupon told the 
plaintiffs expressly, that they should not carry any more 
flour for him. That, with regard to the parcel in contro- 
versy, he had caused it to be consigned to himself at Lam- 
berton, so that the plaintifib might have nothing to do with 
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it there; but^ being absent from Lamberton when the flour 
arrived there, the plaintiffs took possession of it without 
his orders or consent, and transported it to New York. 
That, in the course of the transportation, the plaintiffs had 
negligently exposed the flour to the weather, so that, whea 
delivered in New York, it was so much damaged, that 
there was a loss of $4 on each barrel. 

He contended, 1st That these facts would show that there 
was no subsisting contract between the parties, either ex- 
press or implied, and that^ therefore, the transportation hj 
plaintiffs was merely gratuitous And 2d. That if there 
was an implied contract, it rested on the quantum meruit, 
and as there were no meritorious services rendered, the 
plaintiffe could recover nothing. 

2>. B. Ogden, for the plaintiff objected to this testimony. 
He contended, that the receipt of the flour by the defend- 
ant in New York, upon the delivery by the plaintifis, crea- 
ted a sufficient contract by implication. And that as to the 
damaged state of the flour, that ought to be the subject of 
a distinct action. 

Thompson, C. J. The testimony is admissible. If the 
plainti£& transported this flour against the express orders 
of the defendant, it was a gratuitous act on their part^ and 
they are not entitled to demand compensation. The fact 
that defendant received his own property upon the plain- 
tiff's delivery in New York, cannot alter the case.(l) 



(1) It te one of the first principles of law, that tn aasompsit cannot be 
raised, by doing an act against the wiU of the party sought to be oharged. 
1 D. A B. 20; 7 Hass. 107; 6 Johns. 217; 10 Johns. 249. Sach also is the 
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As to the second pointy this being an action for a com- 
pensation upon a quantum meruit for services rendered, the 
defendant has a right to go into evidence, to show that no 



role of the dytl law, **Jniviius nemo qu4d facere cogiktr.^ In genera], when 
the act done is beneficial to the defendant^ the law implies a promise 
to paj a reasonable compensation; bnt| whenever the presumption of 8a<^ 
promise is ezdaded, as where it appears that the act was done against the 
consent of the defendant, the implied promise cannot be raised. 1 Esp. Dig. 
176; 7 Mass. 107. Thus, when money is paid against the express assent 
of the party for whoee use it is supposed to have been paid, no acti<m wiU 
lie for the money so pauL Stokes et oLy, Lewis, 1 T. B. 20; 2 Com. oa 
Gont 161. 

In the principal case, the receiving the goods transported, would have been 
prima facie sufficient evidence per h of assent^ to have fixed the liability to 
compensation, and to raise an implied assumpsit against defendant^ particu- 
larly, too, as it is held, that when an act is done in the course of a person^s 
business or employment, such act shall not be deemed a voluntary courtesy. 
Thus, in inddritatus assumpsU for carrying herrings, the plaintiff gave in evi- 
dence, that he was a porter at Yarmouth, and that when the herring ships 
came in, he went of his own head and carried a certain quantity to defend- 
ant's house^ which were received by him. This was held, on the ground 
above mentioned, good evidence to support the action. 1 Esp. Dig. 178; 
Jones^ Law of Bail, 43. But the receipt of the goods^ in the principal case^ 
was after an express order not to transport^ and consequently, as the owner 
could not do otherwise than receive his proper^, the act of transportatioB 
remained a voluntary courtesy. 

The case of BartholoTnew v. Jackson, (20 Johna 28,) is a very interesting 
application of the doctrine of the law in relation to a voluntary courtesy. 
Jadcson was the owner of a wheat stubble field, on whidi BardiolomewhaA 
a stack of wheat, which he bad promised the owner of the field that he 
would remove in season to enable him to prepare the ground for a fidl cropw 
The time for the removal having arrived, the owner sent a message to him, 
requesting the removal by a certain hour on the ensuing day, on which day 
it was necessary for him to bum the stubble on the field. He, in reply, pn>> 
mised to remove it in season. The time to remove having elapsed, and the 
time to bum the stubble having arrived, the owner proceeded to fire the stub- 
ble in a remote part of the field. The fire spread rapidly, and threatened the 
stack of wheat) which the owner had entirely neglected to remove^ and 
thereupon, under the urgracy of the oase^ Jackson removed the stack from 
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aerviee was in fact rendered.(2) The defendant, however, 
failed in his proof, and the plaintiff then claimed interest 
on the freight 



the field, so as to secore it for the owner. For this service Jackson songht 
compensation, but the court held that there was no promise^ express or im* 
plied ; and Platt^ J., in delivering the opinion of the court, says : If a man 
humanely bestows his labor, and even risks his life in voluntarily aiding to 
preserve his neighbor's house from destruction by fire, the law considers the 
service rendered gratuitous^ and it, therefore^ forms no ground of action 

(2) The case of Bastm v. jBu/fer, (7 East, 4*79,) is a leading case on this 
subject There the plaintiff claimed upon a qvantum meruit for services ren- 
dered, and the court decided that it was competent to the defendant, upon 
the general issue, to prove that the services rendered were of no value. So 
in Fsumaworth v. Oarrardf (1 Gamp. N. P. 39,) the same point was ruled. 
And Lord EUenborough there says^ **this action is founded on a claim for 
meritorious servioefr^the plaintiff is to recover what he deserves. It is, 
therefore, to be considered how much he deserves, or if he deserves any 
thing. If the defendant has derived no benefit from his services, he deserves 
nothing, and there must be a verdict against him. There was formerly con- 
siderable doubt on this point The late ICr. Justice Buller thought^ (and I, 
in deference to so great an authority, have sometimes ruled the same way,) 
that in cases of this kind, a cross action for the negligence was necessaiy, 
bot that if the work be done, the plaintiff must recover for it I have since 
had a oonfbrence with the Judges on the subject^ and I now consider this as 
the correct rule, — that if there has been no beneficial service, there shall be 
no pay; but if some benefit has been derived, though not to the extent ex- 
pected, this shall go to the amount of the plaintiff's demand, leaving the de- 
fendant to his action for negligence. The claim shall be co-extensive with 
the benefit" Whatever difficulties heretofore existed on this subject, rested 
chiefly on the supposed surprise, to which a defence of this kind exposed the 
plaintiff But this argument^ when the action is founded upon/ a quantum 
fneruU, is fully answered in the case of Baaten v. Butter. It is there observ- 
ed, by Lawrence, J., that where the plaintiff comes upon a qmntuim meruUf 
this defence can be no surprise upon him, because it is part of his case, and 
be must necessarily come prepared to show what the work was worth. 

A distinction seems, however, to be taken, where a specific sum has been 
agreed to be paid by the defendant; because, there the plaintiff may have 
some ground to complain of suiprise, if evidence be admitted under the gen- 
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Thompson, C. J. I do not think this a case in which 
interest can be allowed. If the plainti£& can show a de* 
mand of payment^ interest may then be charged from the 
date of the demand. The plaintiff then proved a demand, 
and the jury found for the plaintiffs the amount of freight 
claimed, with interest from the time of the demand. 



2>. B. Ogden, for plaintiflk 
JEmmetj for defendant. 



eral issue, to show that the work done, and materials provided, were not 
worth 80 much as was contracted to be paid, inasmuch as he may only come 
prepared to prove the agreement for the specific sum, and the work done. 
But, even in this cane, the defence is admissible, if notice is given that pay- 
ment is disputed on the ground of the inadequacy of the work done. lb. 

The doctrine of recoupement, as introduced and applied in Bead v. McAtia" 
ter, (8 Wend. 109,) would reach this case. The demands of both parties 
spring out of the same contract BaUennan v. Fierce, 3 Hill, 174; AUain 
Works V. Cfuhn, 10 Barb. 65 ; Vide eUam, Band v. Fielding, and note tQ that 
case. 

So also the doctrine of counter claim under the Oode. This fonn of reme- 
dy must be resorted to, when the claim for damagea exceeds the claim for 
oompensation. 
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Bristol, qui tarn, against Jacob Babksb. 

The act entitled "An act to prevent the passing and reoeiyingofbank notes, 
less than the nominal valae of one dollar, and to restrain unincorporated 
banking associations," does not restrain an individual from issuing notes, 
receiving deposits, and making disoounts. 

This was a qui tarn action, brought against the defendant 
for a penalty of one thousand dollars, on the second sec- 
tion of the act entitled " An Act to prevent the passing 
and receiving of bank notes, less than the nominal value 
of one dollar, and to restrain unincorporated banking as- 
sociations," 2nd Rev. Laws, 284. The section on which the 
action was founded, is in the following words : " 2nd. And 
be it further enacted, that no person, unauthorized by law, 
shall subscribe to, or become a memj^er o^ any association, 
institution, or company, or proprietor of any bank or fund, 
for the purpose of issuing notes, receiving deposits, making 
discounts, or transacting any other business which incor- 
porated banks may or do transact, by virtue of their re- 
spective acts of incorporation ; and if any person, unauthor- 
ized by law as aforesaid, shall hereafter subscribe, or become 
a member or proprietor as aforesaid, he shall forfeit and 
pay, for every such offence, the sum of one thousand dol- 
lars, to be recovered by any person who shall sue for the 
same, in an action of debt, one half thereof to his own use, 
and the other half to the use of the people of this state. 
And all notes and securities for the payment of money, or 
the delivery of property, made or given to any such as- 
sociation, institution, or company, not authorized as afore- 
said, shall be null and void." The plaintiff then proved 
that the defendant, at the time laid in the declaration, was 



/ 
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the proprietor of a bank called the " Exchange Bank," in 
the city of New-York ; that, from that bank, notes were 
issued, and that deposits were received there, and discounts 
made ; but the witness who proved those , facts, stated, on 
his cross-examination, that the defendant was the sole 
owner of the establishment, and was not associated with 
an J other person or company in said bank« 

WeUs^ for defendant, on this testimony, moved a non- 
suit. 

T. L, Ogden^ contra. 

Thoscpson, C. J. I can see no foundation for this action. 
The statute is penal, and a very plain and obvious con* 
Btruction appears on the face of it. It was intended to re- 
strain banking associations unincorporated. An individual 
may certainly, by law, issue notes, receive depositi^ and 

make discounts. 

# 

Plaintiff non-Buited.{l) 

(1) This case came before the Supreme Court, upon a motion to set aside 
the noD-suIt, which was decided in Maj term, 1817, (14 Johna 208.) The 
construction given to the statute at Nisi FriuSf was confirmed by the court 
The only difficulty to which the attention of the court seems to hare been 
drawn, in opposition to that construction, arose (torn the word ** proprietor,* 
as used in the act And, upon this, the court remarked that there was no 
difficulty in giving force and effect, to all the words used in the ac^ and stQl 
confining their application to companies, or associations, except as to the 
word proprietor ; in regard to which they observed that there appeared, at 
first view, to l>e some little difficulty ; but thai, taking the whole section Uy 
gether, that word might be satisfied by considering it used as synonymoot 
to the word member, and that the clause might then be read and understood 
as declaring that no person, unauthorized by law, should become a member, 
or proprietor with others, of any bank or fiind, fto. 
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QuAT against The Eagle Fibb Insurance Company. 

An ezempliflcatioii of a registry pf a mortgage recorded in a neighboring 
state, cannot be read in evidence ; the original mortgage must be pro- 
duced. 

This action was brought to recover the som of ten thou* 
sand dollars, insured by defendants on certain premises 
owned by the plaintiff, at Long Branch, in Monmouth coun- 
ty, New Jersey, which were destroyed by fire in May, 1815. 
The plaintiff having proved his case, the defendants offered 
to show that the plaintiff had bought the premises insured, 
subject to certain mortgages, and that his interest therein, 
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was only about one thousand dollars. This was objected 
to by the plaintiflf, but tfie testimony was received by the 
court. The defendants then oflTered in evidence, exempli- 
fications of registry of certain mortgages on the premises 
in controversy, duly taken from the office of the clerk of 
the county of Monmouth, New Jersey. 

D. B, Ogden contended, that the original mortgages 
ought to be produced ; that a mere exemplification of the 
registry was insufficient That the statute of New Jersey, 
relative to the recording of mortgages, contained no clause 
making the registry evidence, and that if there had been 
such a clause, still the party would be bound to conform 
himself to the rules of evidence in our own courts, which 
would require the production of the original mortgage. 
Our statute not referring to foreign deeds, recorded in 
foreign countries. 

Mnmet^ contra. 

Van Ness, J. • The exemplification is not evidence ; the 
original mortgage must be produced. In suit in our own 
oourtB, the rules of evidence there established must be ob- 
served. The rule, as contended for by the defendants, 
would make a mere registry of all foreign deeds evidence, 
which might be productive of serious evil. 
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Wilson against Boebum. 

DedaratioDB in exirtmie, when admiaBible in diril oases. 

This was an action on a promissory note, made by one 
Schieffelin, in &yor of the defendant, by him indorsed to 
one Brown, and by him to plaintiff The defence was^ 
that the note had been made for the purpose of raising 
money for the benefit of Schieffelin, by discounting it, and 
had been delivered by Brown to the plaintiff for that pur- 
pose, who had applied it to his own use. 

The defendant offered to prove this fact by the declara- 
tion of Brown, while in extremis. 

Sampacm contended, that such evidence was only admis- 
sible in criminal cases. 

Van Wyckj contra. 

Van. Ness, J. The same principles which make dying 
declarations evidence in criminal cases, make them a for- 
tiori evidence in civil cases. They are to be received with 
great caution, and ought to be disregarded by a jury, if 
unsupported by circumstances testified to in the cause. 
There is no case in our own books, in which this point is 
decided. I have had occasfon to consider it in an impor- 
tant c^se, in another county, and am decidedly in favor of 
the admissibility of the evidence. There are two cases in 
the English books, in which such declarations were received 
in civil cases. 
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The defendant then proved that Brown died of a con- 
sumption, and that, when all hopes of reooverj were at an 
end, and after he considered himself a dying man, he told 
his wife, in a private conversation, that the note in contro- 
versy had been drawn and indorsed for the purpose of 
getting it discounted for Schie£felin, the maker; that it was 
delivered to the plaintiff for that purpose ; that he never 
paid any value for it ; and, instead of applying it to the 
purpose for which it was made, he had converted it to his 
own use, by pledging it for a debt Vide Woodhtdl v. 
Holmes, 10 John. 231. 

Verdict for defendant.(l) 

(1) In Augost term, 1818, this Terdict was set aside, and a new trial or- 
dtfed. The court being of opinion that the declarations of Brown, ought not 
to have been received in evidence. The chief justice, in delivering the 
opinion of the court, said, that no case, either in the English courts or in our 
own, had fallen under his observation, where such evidence had been ad- 
mitted in a civil suit Wright ea detn. Olymer v. Little, 3 Burr. 1244 ; 1 W. 
Bl 345; and Avesonv. Lord Kinnaird, 6 East^ 188, which are probably the 
two cases alluded to bj the judge at Nai iVtiM, are commented on by the 
chief justice in his opinion, and considered by the court as not supporting, 
in any manner, the rule contended for by the defendant And, upon a full 
review of all the English cases, the court decided that declarations in ex- 
irenm, are inadmissible evidence, except in the single case of homicide. 
16 Johns. 286. 
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Denton et al. against Bours and McGregor^ et al. 

The plea of non est factum pnts the execution of the deed alone in iasae. 
The defendant need not plead more of a deed than makes for him; the plain- 
tifli if he relies on conditions, must plead them b^ way of replication. 

Assumpsit on several promissory notes. 

Plea, covenant not to sne. 

Bepn, non est factum. 

The deed, when produced under this issue, appeared to be 
a composition deed, subject to two conditions : First, to the 

IB 
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payment of a certain sum of money, on a special day ; and, 
secondly, to be void, unless signed by all the creditors. 

Ogderij for plaintiff, contended that the plea was not sap- 
ported by the proof, the deed pleaded, being an absolute 
deed, and the one produced, a conditional one ; and that 
the defendants ought, at all events, to prove performance 
of the conditions, in order to give it effect as an absolute 
deed. 

Mnmetf contra, contended that, under the issue, it was 
enough for the defendants to produce and prove the deed ; 
that if the plaintiff intended to rely on the non performance 
of the conditions, he ought to have availed himself of them 
in his replication. 

Spencer, J. Upon the plea of non est faduw,^ the exe* 
cution of the deed is alone in controversy. The defendant 
is not bound to plead more of the deed than makes for 
him. If the plaintiff intended to rely on the condition, he 
ought to have pleaded it by way of replication.(l) 

Manning and D, R Ogden^ for plaintiff, 

Elyf McChun, and Emmet, for defendant. 

(1) The material part of the corenant omitted in the defendant's plea^ was 
in the nature of a condition precedent, the covenant was to be void, if not 
rigped bj all the creditors. The plea was certainly bad in this particolar; 
but the onlj mode for the plaintiff to avail himself of it, was by craving 
oyer of the covenant, enrolling it, and demurring : for, the defendant, by 
only showing part of the indenture, deprives the plaintiff of the opportunity 
of assigning a breach in the other part omitted, ffudsan v. t^ner^ 3 Lev. 60 ; 
Oom. Pleader, 2 v. 3. Non est fachtm, in covenant, only puts the deed in 
issue. 1 Ohitty, 482. Thus, in the case of Gordon v. Gordon, (1 Storkie, 294,) 
which was an action of covenant^ to which defendant pleaded non estfachmu 
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Doe ex dem. Bailby against Smyth. 

" From the first daj of ICay,"* is ezdufliye. 

Ejectment for a dwelling-house in the city of New- 
York. The demise in the declaration was laid " on the 
first day of May, 1816." 

The plaintiff opened, that the hiring had been for one 
year, ending the first of May, 1817, and that the tenant had, 
at the expiration of the term, held over. 

To prove the hiring for one year, he produced a contract 
in the following words : "I agree to allow T. Bailey $800 
for the house, number 144 Greenwich street, fi:om the first 
of May next^ until the first of May, 1817." He also proved 
notice to quit 

Sfenoeb, J. Notice to quit was unnecessary, as the con* 
tract of hiring was for a specific time. 

Burr^ for defendant^ then contended that^ firom the plain- 
tiff 's own showing, the title was in the defendant on the 
day of the demise laid in the declaration. That this was 
a fatal error, and that plaintiff could not recover. 

Upon reading the deed in evidence at the trial, it appeared that it contained 
-a proyiao qualifying the covenanti which had not been noticed in the declara- 
tion. The counsel for the defendant contended, that this proviso ought to 
have been stated on the record. But Lord Ellenborough overruled the ob- 
jection, and said, ''By taking proper steps^ tho proviso might have been in- 
troduced on the record, and the defendant might have demurred, but no 
advantage can be taken upon the plea of rum esifadum. Vide Btmry v. 01^ 
ktndt 14 Johns. 400, ad id. 
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Spencer, J. The demise may be laid at any time, when 
the plaintiff has a right of entry. " From " the first day 
of May, 1816, is exclusive, the right, therefore, was in 
plaintiff on the first of May, 1816, and the demise is well 
laid.(l) 

Hoffman^ for plaintiff. 
Burr^ for defendant 

' (1) The demise is a mere matter of (brm, and is amendable, it being merely 
a part of the fiction of the action. Fuie Adams on Ejectment, 199. In Eng^ 
land, an amendment of the demise has been allowed, after issue made up, 
and after the cause had been set down for trial at the sittings. In the casd 
of Doe ez dan. Bumford ▼. ifiZZiT, (K. B., H. T., 1814, M. a, cited in Adams 
on Ejectment, tU gup.,) the issue had been made up, and the oause set down 
§or trial at the first sittings, in Middlesex, in ISli, Hil term ; but, being en- 
tered late in the papers, it stood over until the second sittings. Two days 
before the second sittings, a rule to show cause why the day of the demise 
should not be altered, was obtained by plaintiff, which rule was made abso- 
lute, before tlie rising of the court, on the morning of the second sittings. In 
our courts, however, the principle of allowing an amendment of a demise has 
bean carried still further ; and the plaintiff has been allowed to amend it 
even at the trial In the case of JBlackweU v. Patton & ErwirCs Lesne^ (7 Or. 
471,) the plaintiff, at the trial at the Circuit Court for the district of Tennes- 
see, offered in evidence a deed to his lessors, bearing date after the demise 
laid in the declaration, to the admission of which deed the defendant ob- 
jected, but the court overruled the objection, and admitted it to be read in 
avidenoe, saying, the date of the demise was immaterial, and the plaintiff 
might amend the declaration, which he did before the jury retired from the 
bar. A biU of exceptions was then tendered upon this and other grounds, 
and the question came before the Supreme Court of the United States, on a 
writ of error. The counsel for defendant there oontended that the amend* 
ment ought not to have been allowed after the jury was sworn ; but it was 
decided that the amendment had been properly allowed : the court stopping 
the counsel for the plaintiff in his argument on that point Chief Justice 
Marshall, in pronouncing the opinion of the court, said : " In ejectment, the 
lease is entirely a fiction, invented for the purpose of going fairly to trial on 
the title. Courts have exercised a full discretion in allowing it to be amended. 
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A plainiifT has freqaentlj been allowed to enlarge the time^ when it has ex- 
pired before a final decision of the cause. Between maklAg the time extend 
to a more distant daj, and commence at a later day, the court can perceive 
no difierence in substance : thej are modiflcalioos of the same power, in- 
tended to effect the same object, and, although not preciselj the same in 
iSurm, the one is not greater in degree than the other. The amendment 
therefore, was properly allowed." 

Whether "from" is exdusive or inclusive, is a subject which has under- 
gone much discussion, and may, perhaps, with propriety be still deemed a 
vessata questio in Westminster Hall. In the case of i\j^^ v. The Luke qf Leed»^ 
(3 Cowp.' 71*7,) Lord Mansfield, afler an elaborate consideration of all the 
cases, which he pronounced to be " so many contradictions^ backward and 
forward," decided (and such was the unanimous opinion of the court) that 
the expression " fh>m such a day " may be construed exclusively or inclu- 
sively, as may be best adapted to the intention of the parties, and the sub- 
ject matter of the contract Mr. Powell, however, in his veiy able review 
of this decision, in his essay on the creation and execution of powers, con- 
tends that the word " from," as well in strict grammatical sense, as in its ordi- 
nary import) when referring to a certain point as a terminua a quo^ always ex- 
cludes that point ; and that i^ in vulgar acceptation, it were capable of being 
taken indifferently, either inclusively or exclusively, yet, that, in the law, it 
has obtained a certain fixed import, and is always taken as exclusive of the 
tflrminttf a quo. Mr. Powell also reviews the series of decisions, and con- 
aiders them, as harmonizing together, and resulting in the rule he contends 
ibr. Powell on Powers, 435, 541 ; 2 Evans^ Pothier on Oblfg. 31. This 
question arises particularly in two classes of cases : first, in the creation of 
estates of fi^ehold, and, second, in the execution of leasing powera Th» 
word, if interpreted " exclusive " of the day of the date, making the freehold 
estate void, as commencing in future. And, where the power is given to 
create a lease in possession, the same interpretation making it a lease in re- 
version, and consequently a defective execution of the power. 
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Blunt against Zuntz. 

Worda tsed bj an attoraey, In detailing a statement of a ease to a penoa 
to whom he applies to become security, on the bringing of a writ of erroi; 
are to be deemed made in the ooarse of judicial prooeedinga, and are pri- 
vileged. Vi aemb. 

It the words hud in the declaration are not actionable, the defendant mnat 
demur or moye In arrest of judgment^ he cannot arail himaelf of the ground 
at the trial 

This was an action of slander brought against the de- 
fendant, an attorney of the court 

It appeared in evidence, that the plaintiff had been dia* 
charged on the 4th March, 1812, under the insolvent act, 
passed Srd April, 1811. That, afterward. Chase and Hast- 
ings, tWQ of the creditors, prosecuted him in the Mayor's 
Court, of the city of New York, for a debt due before his 
discharge, they intending to impeach his discharge, on the 
ground of fraud. That the defendant was the attorney on 
the record for Chase and Hastings, and, at the trial of that 
cause^ made out, on the part of the plaintiff, prima facU^ a 
strong case of fraud in Blunt, which was, however, con- 
tradicted by defendants witnesses, and the jury gave a 
verdict in his favor. That, some questions of legal fraud 
having been made in the progress of the cause, a bill of 
exceptions had been tendered by the plaintiff to the re- 
corder, who presided at the trial. That the defendant, 
Zuntz, applied to one Tracey, at the request of Chase and 
Hastings, who lived in Boston, to become security for the 
costs on the writ of error ; and, in conversation with him 
on that occasion, in relation to the trial of the issue in the 
case of Chase and Hastinga.Y. BlurU^ said "the fraud was 
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faWj proved, and it was through lenity to Slant's family, 
that the jury found in his favor." 

Spencer, J. The speaking of these words, under the 
peculiar circumstances, cannot sustain this action. They 
were spoken by the attorney, in the course of judicial pro- 
ceedings. (1) 



(1) A person acting in the oonrae of his profeasional duty is entitled to the 
beneficial presumption arising out of his situation, and the interest with which 
he is vested, till the malicious intention he proved. Stai^le on Slander, 237 ; 
Brooks V. S. K Montague^ Gro. Jac. 90. 

Perhaps, in the principal case^ it was going too &r, to say that the words 
proved were spoken in the course ofjttdiciai proceedings; the exemption on 
this score is, it seems^ strictlj applicahle to proceedings of counsel in foro^ 
odIj. The oommuDication, however, made by the defendant in this case, to 
the person he was soliciting to become surety, was in the course of his pro- 
fessional duty, and certainly a privileged one. And the same protection has 
been extended to a similar communication, in the court of K. B., where the 
party making it was not clothed with a professional character. Thus, in the 
ease of Demnan v. Bigg^ (1 Oamp. 269, n.,) the defendant being a brewer, and 
the plaintifif anxious to deal with him, A. became his surety to the defendant, 
for the value of the beer he might furnish : the defendant promiamg A. to in- 
form him if the plaintiff made de&ult in payment This action was brought 
for a certain communication, made by the defendant to A., charging the 
plaintiff with an attempt to cheat him, Ac Lord EUenborough held this to 
be a privileged communication, and, in deciding the case, observed, '* Had 
the defendant gone to any other man, and uttered these words of the plaintiff 
they certainly would have been actionable ; but A., to whom they were ad- 
dressed, was guarantee for the p]ainti£( and defendant had promised to ac- 
qoaint him when any arrears were due : be, therefore, had a right to state 
to A. what he really thought of the plaintiff's conduct in their mutual deal- 
inga And, even if the representations which he made were intemperate and 
mifoanded, still, if he really believed them, at the time, to be true, he cannot 
be said to have acted maliciously, and with an intent to defame the plaintiff. 
To be sure^ he could not lawfully, under color and pretence of a confidential 
communication, destroy the plaintiff's character, and injure his credit, but it 
muBt have the most dangerous effects, if the communications of business are 
to be beset with actions of slander." 
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The plaintiff then proved by another witness, that^ in a 
conversation with him, relative to the said trial, the defend- 
ant had said the fraud was fully proved, and the jury con- 
ceived that Blunt ought to have been prosecuted under the 
statute for perjury. 

The defendant's counsel contended, that the words were 
not actionable, inasmuch as they conveyed no direct charge. 

Spencer, J. These words, as proved, are the words 
laid in the declaration, to which the defendant has pleaded 
not guilty. I cannot, at Ntsi PriuSj decide that question 
under this plea. The defendant ought to have been de- 

It is an establiflhed rale, that no action can be maintained against a ooon- 
sellor for words pertinent to the issne, spoken injudicial proceedings. And 
it has been coirectly observed, that the freedom of speech at the bar is the 
privilege of the client, and not of the counsel, and that it would be impossi- 
ble for matters to be properly discussed at Ntai JPHuSf unless considerable 
latitude were allowed ; and if anj evil follows from this, it must be endured, 
for the salce of the greater good which attends it 1 BameweU and Alder- 
son, 236. This subject is fuUj discussed in the case of Bodgaon ▼. ScarleU, 
(1 Holt N. P. 621,) which was an action brought against b barrister, for 
words spoken of the plalntifiE; in the trial of the cause. In that case, it was 
held, that, for imputed slander, originating in judicial proceedings in cour^ 
no action will lie. And, upon an application for a new trial, the non-suit at 
Ntai Jhriut was confirmed, and the rule in Brooks y. & K MomJtagw^ (Cro. Jae. 
90,) adopted as the correct rule, ** That a counsellor hath a privilege to en- 
force anything which is informed unto him, for his client, and to give it in 
evidence, it being pertinent to the matter in question, and not to examine 
whether it be true or false." 1 Bam. & Aid. 232. 

Several cases have since occurred sustaining the rule^ as above noted, and 
extending it to the ii^tten pleaduigs and affidavits, used in causes under con- 
sideration in Courts of Justice, so that it is now well settled, that the privi- 
lege of parties, attorneys, counsel, and solicitors, is complete as to matters 
pertinent or material; and malice cannot be predicated of what is so said or 
written. And, fhrther, where it is &irly debateable whether the matter is 
relevant or not, the courts will indine to give the party or counsel using the 
words the benefit of the doubt which may fairly exist, as to its pertinency. 
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murred, if he deemed them not actionable, or he may, after 
verdict^ move in arrest of judgment.(2) 

Verdict for plaintiff 6-100. 

Emmet and Sedgwick^ for plaintiff. 

Anthon and Ogderij for defendant. 

The object of thia role is dosely oonnected with the atility of the Ainction 
of ooimeel, which oonsista principally in a liberal flreedom of speech, and that 
he may not be embarrassed by continually balancing in his mind whether the 
remark he is about to make be slanderous or not EasUnga y. Lusk^ 22 Wend. 
410 ; Ring y. Wheeler, 1 Cow. T29 ; Gilbert y. The People, 1 Denio, 41 ; 
Svydam y. Moffat, I Sand£ 489; Wamar v. Paine, 2 SandC 195. Lord 
Brougham, in the case of Qreenovgh y. GaskUl, (1 Myl. & Keene, 98,) in a 
yery learned and elaborate opinion, reyiews all the cases on the subject of 
privilege. This he upholds with a yery liberal hand, out of regard, as he 
says, to the administration of justice, which cannot go on without the aid of 
men skilled in jurisprudence, in the practice of the courts, and in those mat- 
ters affecting rights and obligations which form the subject of all judicial 
proceedings. According to his yiew of the subject, the privilege is denied 
only when the oommunioation has not been made professionally and in the 
msobX course of business, taking these terms in the most extended sense and 
not confining them to the pendency of an action, or to the expectation of 
one infiUuiro. 

(2) This rule was for a long time rigidly adhered to by the judges, upon 
this principle : that^ by the commission of Nisi Pritts, they are directed to try 
the issues, in fact, which should be so sent down for trial This confined 
them to the Record, and the issues they found formed there^ and their refusal 
to notice anything else on the Kecord, which necessarily belonged to the 
court in hanco, seems to have been natural and correct enough! 

They seem, however, gradually to have receded from this strictness ; and, 
in Sadler y. Roberta, (1 Camp. 263,) although strenuously urged by the attor- 
ney-general, to adhere to the rule. Lord EUenborough non-suited the plain* 
ti£^ for a defective case on the Becord, distinct from the issue, and which 
might have been taken advantage of by motion in arrest of judgment, or by 
writ of error. "Why should the defendant," says Lord EUenborough, " be 
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Saitdfobd against Bubbell. 

Pmctioe in taking testimonj, de lene esse. 

Assault and battery. 
Plea, MoU Manus imp. 

In the progress of this cause, the defendant offered to 
read a deposition of an absent witness, taken de bene esse^ 
before the recorder of the city of New York. 

put to move in arrest of judgment ? judges are in the habit, in such caseBi 
of directing a non-suit." 

The attomej-general, being dissatisfied, mo^ed the court to set it aside, 
but the judges were unanimously of opinion that it ought to stand. 

Under the rule mentioned m the beginning of this note, which was under^ 
stood to restrict the judges at Nisi Prius to the trial of the case and issue 
the attorneys had thought fit to join before them, a class of actions of an em- 
barrassing character was at one period very generally considered as em- 
braced : I mean actions, the trial of which might compromise the dignity of 
courts of justice, or drag before the public personal defects, or the private 
history of third persons. The judges, however, have, in modem times, ex- 
ercised a rigid control over such issues, and have refused (and very properly) 
to entertain the action at all, notwithstanding the assent and anxiety of the 
parties to the suit. Examples of this interference will be found in Oowp. 
729; 12 East 247; 2 Gamp. 408; 2 H. Bl. 43; Ditchbwm v. GoldmHh^ 4 
Camp. 153 ; 3 Oampb. 141. So, in a late case in England, reported in the 
public prints, where an action was brought for a wager on a dog-fight against 
the stakeholder. Vida etiam. Good v. ElUot, 3 D. & E. 693, especially the 
opinion of Buller, J. 

In the new code of practice adopted in the state of New York, there is no 
provision for a motion in arrest of judg^enf^ Sea 148, however, is generally 
construed to give pretty full control over the Kecord to the presiding judge, 
the power being reserved to him in that section to decide, without regard to 
the issue, that the complaint does not state fiicts sufficient to constitute a 
cause of action. 
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The reading of the deposition was opposed by the plain- 
tiff on the ground that sufficient notice of the examination 
of the witness had not been given. 

On this subject, it appeared that the witness resided at 
CJold Brook, Connecticut ; that the order for his examina- 
tion was granted by the recorder, on the usual affidavit of 
the materiality of his testimony, and of his intention to 
leave the state. That the order, however, was granted on 
the 7th November, to examine the witness on the 8th ; that 
it was served on the agent for defendant's attorney, the 
defendant and his attorney, both, reading at Newburgh. 
That the agent attended the examination ; but, being unin- 
strocted in the merits of the cause, did not cross-examine 
the witness. 

Sfencbb, J. If the witness had been about to leave the 
country for foreign parts, I should consider this deposition 
correctly taken. The danger of losing the testimony would 
be sufficient jnistification for the rapidity of the proceedings. 
But this necessity did not exist in this case ; and it oujght 
to be an extreme necessity to deprive the opposite party of 
his important right of cross-examination. Here the wit- 
ness resides in a neighboring state, and a commission could 
have been returned in a few days. 

The deposition cannot be read. 
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Springstein against Field. 

Iq an action for slander, the plaintiff's general character is in iasue 
General suspicion that plaintiff had been guilty of the offence chaiiged upoo 
him in the words spoken, maj be offered in mitigation. 

This was an action of slander, for charging the plaintiff 
with burning a barn. 

Plea, Nbn Out - 

Anthony for defendant, offered to prove, in mitigation of 
damages, that in April, 1816, a certain barn had been burnt 
down at New Town, Long Island. That the plaintiff was 
a man of very bad character, and that, immediately after 
the burning of the barn, he was generally suspected as the 
incendiary. 

Bogardus and Price^ contra. 

Spencer, J. That the defendant was generally suspected 
to be guilty of the crime charged against him, is admissible 
in mitigation of damages. His general character, is also 
inquirable into. For particular reasons, I gave no opinion 
in the case of Foote v. Trcu^y^ 1 Johns. 45. I have, how- 
ever, fully considered the question, and have no doubt on 
the subject 

Plaintiff submitted to a non-suit.(l) 

(1) In the case of Foot ▼. 2Vacy, (1 Johns. 45,) which was an actkm for a 
libel, the defendant offered to prove the general character of the plaintilfl^ \o 
be so bad, as not to entitle him to more than mere nominal damages. This 
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teetimony being overruledf the question came before the supreme court, but 
the court being equally diyided, no final decision took place. Thompson, J., • 
and Kent, 0. J., were of opinion that the testimony was admissible, and that 
it was not just that a man of infiunous character should, for the same libel- 
lous matter, be entitled to equal damages, with the man of unblemished re- 
putation. That the character of the plaintiff must be considered as coming 
in, at least collaterally, upon the triaJ, that it is always alleged in the decla- 
ration as the inducement to the action, and the injuiy to it^ is the gravamen 
complained of. 

Tompkins, J., and Livingston, J., were of opinion, that the evidence was 
not admissible. That no one, however lo^ a man^s reputation be, has a right 
to publish slanders of him, or to charge him with crimes of which he is in- 
nocent If he confines himself to the truth, he can plead it ; but if he will 
deal in general invective, or indulge his wit and venom, by traveling out of 
the record, he must abide the consequences. 

As to the admissibility of general suspicion of plaintiff's guilt, in mitiga- 
tion of damages, the reader will find this subject noticed in the note to Else 
y. Ihria, ante^ p. 30. Since writing that note, another case, on the same 
head, has passed under consideration in the K. B. Moore^a caset 1 Maule k 
8elw. 284. In that case, the court confirmed the case of Leiceaier v. Walter, 
and Lord Ellenborough places the decision on the broad ground, that a per- 
son of disparaged fame, is not entitled to the same measure of damages, with 
one whose character is unblemished, and that it is competent to show that 
by evidence. Testimony of this nature, however, it seems, is not admissi- 
ble, when the defendant pleads a justification. Snowdon v. SmitKf 1 M. & 
a 286, n. 

This well established rule of pleading is now, however, seriously affected 
by the New York Code of Procedure. It is provided. In sec. 165, that, in 
actions for libel or slander, the defendant may, in bis answer, allege both the 
truth of the matter charged as defamatory, and any mitigating circumstan* 
ces to reduce the amount of damages, and whether he prove the justification 
or not, he may give in evidence the mitigating circumstances. I am not 
aware of any action by the courts on this section. It admits, in my judg- 
ment^ of a very serious doubt, whether this departure from the old rule, is 
not a dangerous innovation, holding out a very unnecessary encouragement 
to a very mean vice, under the semblance of a high moral feeling. Courts 
of justice are the best vindicators of social outrages, injustice is invariably 
involved in all private vindications. It is better, in such cases, to strengthen 
the arm of the law. The first false step, on this subject, was a departure, by 
the judges, fix)m the spirit of the common law, when they endeavored to 
suppress slander by interpreting words in mUioriaenau. Vide Anthon's Law 
Student, 185. 
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Coram Thompson, C. J. 



Tapt against B. Hoppin and T. C. Hoppin. 

Where^ in aasampsiti one of two defendants only was originallj arrested, 
the other is so &r a party to the suit as to be within the protection, ewh' 
doj morando et redetmdo. 

The application to relioTe a suitor fh>m arrest, on the ground of this priTi- 
lege, is an application to the discretion of the courts and they will so ex- 
erdse it, that the defendant shall not be oppressed on the one hand, nor 
the plaintiff, on the other, be deprived of a trial within the state. When 
the defendant resides out of the state, and is entitied to such privflege, the 
court will order the bail bond to be cancelled, upon the defendant's filing 
common bilL 

This wsus an application to discharge the defendant, B. 
Hoppin, from the custody of the sheriff of the city and 
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oountj of New York, on the ground of privilege, as a 
suitor of the court / 



It appeared, from the affidavit of B. Hoppin, that he was 
an inhabitant of Bhode Island, and had come to -the city 
of New York to attend the trial of an action in this court, 
brought by the above named plaintiff, against the above 
defendants as co*partners. That the said cause having 
been tried, and the plaintiff non-suited, the defendant, B. 
Hoppin, on the same day, but after returning to bis lodg* 
ings, waj9 arrested upon a capats ad respondendum in favor 
of the pjaintiff, and held to bail. It also appeared that T. 
C. Hoppin was the only defendant arrested in the original 
action. 

Anffum resisted the dischai^ge of the defendant, on the 
ground, 

1st That, not having been arrested in the original ac- 
tion, the privilege of a suitor could not be extended to 
him; and 

2d. That the privilege could not be so far extended, as 
to carry the party beyond the jurisdiction of the court 

Thompson, C. J. This defendant, although not arrested 
in the original action, is under the statute a party to a cer- 
tain extent, and consequently entitled to the privilege of a 
suitor. This, however, is an application to the discretion 
of the court, and, as on the one hand, the defendant being 
a stranger, may not be able to procure bail, the bail bond 
must be cancelled, the plaintiff, however, is entided to have 
his action tried here, and the defendant, therefore, ought to 
be held to common bail. 
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Oriffeny for defendant, contended that the discharge ought 
to be absolute, and requested time to produce authorities, 
which was allowed him, and on the succeeding day. Cited 
Str. 1094. 

AfUhcm^ cited 7 Johns. 588; Lon^s case, 2 Mod. 181; 
Barnard v. Mordaunt, Barns. 110. 

Thompson, G. J. Let the defendant's bail bond be 
cancelled, upon his indorsing his appearance on the oo- 



(1) On this mibject the booka are not soffloiently preoiseu The privOege 
of the suitor or (more oorrectlj speaking) of the court, is indeed eveiy where 
recognized, but the reported cases seldom disclose how the privilege was en- 
forced. The cases cited bj the plaintiff^s counsel, are, in this particular, the 
most strongly marked perhaps of any in the books, and are consistent with 
the course pursued by the court in the principal case. 

In Long*$ eaae^ (2 Mod. 181,) the defendant t^as arrested in the palace-yard, 
not far distant from the hall gate, the court being then sitting, and he being 
an attorney of this court, (0. B.) he, together with the officer, was brought 
into court, and the officer was committed to the fleet The plaintiff^ how- 
ever, being an attorney of the K. B., the court ordered another of the she- 
rilTs bailifis to go with the prisoner to the E. B., and that court, when in- 
formed how the case was, discharged the defendant, after filing common ball. 
In the case of Barnard v. Mordment^ the defendant was a member of Parlia- 
ment, and was arrested and held to bail ; before the expiration of the forty 
days next alter the diraolution, (this being the privilege claimed by the com- 
mons,) he moved to have the bail bond delivered up, and by consent, a rule 
absolute was granted, to deliver up the bail bond on entering a common ap- 
pearance. These, it is admitted, are not cases of suitors arretted, but it is 
submitted that the principle is the same. 

In the case of Bowra v. Tttdcerman^ (7 Johns. 638,) a suitor was arrested, 
and tlie same course pursued. There, the defendant appeared at the sessions 
in Madison county, by virtue of a recognizance, under which he was bound 
to appear, and while attending, and before he was dischai^ged from his recog^ 
nisanoe, he was arrested by the sheriff of Madison, on a ca^pias ad raponden- 
dum^ issued out of the supreme court, at the suit of the plaintiff, and al- 

17 
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though he claimed priviloge^ hi oooaeqaeDoe of hia attondaiKw at the aeariou^ 
the aheriir canried him to hia plaoe of reeidence, where he waa admitted to 
bail; after thii^ the defendant moved the sapreme court to diacharge him 
from the aneat^ and to aet aaide the capias and proceedings, on an affldayit 
atating the above ihctai The oonrt^ howeyer, decided that the defendant wai 
privileged from arreat, and aa it appeared that he had no opportonitj to ap- 
ply to the court below to be discharged, and aa the anpreme court ought not 
to Boilbr ita proceaa to be executed in violation of the privileges of other 
conrta^ the ooort ordered the defendant to be diachaiged from hia biul bond, 
and the arrest, on filing common bail, unleaa the pUintiff ahonld elect, aa he 
night; to waiva the aneat altogether, and iasoe new proosML 
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Mount against Bookbt. 

An independent &ct, admitted bj the defendant to a third person, avAoriud 
bj him to attempt a compromise, is admissible in evidenoe against bin. 

Tms was an actioii for a breach of promise of marriage. 

To make out the promise, a witness was offered, who 
had been authorized by the defendant to offer term^ of com- 
promise to the plaintiff, and to whom the defendant^ in sti^ 
ting the terms of compromise, had admitted the promise 
made. 

The defendant's counsel objected to this testimony, al- 
leging that it was matter of compromise, and, therefore, 
could not be offered against the defendant 

Thompson, 0. J. The communications between the par- 
ties, at the time of an attempted compromise, are alone pri* 
vileged, the witness was not an authorized agent for both 
parties, and here h»s been an admission of a fact independ- 
ent of the compromise. I think the testimony ^padmissi* 
ble. 

Plaintiff had a yerdict(l) 



1) It would seem, also, that all &cts admitted during a negotiation for a 
oompromise, are evidence against the party making them. The only matters 
arising out of an olTet to oompromise, which cannot be given in evidence, are^ 
firsts the offer to pay a sum of money, to get rid of the action, such offers 
being frequently made to stop litigation, without regard to the merits of th^ 
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case; (Peakoi 19; Phillipi^ 78;) and aeoond, oonceaaiona made merely for 
the purpose of settling matters in dispute. 

Thus, in Waidrige y. KemUaon, (1 Esp. N. P. Oases, 144,) an'admisBlon of 
hand-writing, made bj the defendant pending a treaty for a compromise, was 
received in evidence by Lord Kenyon. So^ in Slack v. AieJkmfjan, (Peake 
N.-P. Oases, 6,) adminions made before an arbitrator, during an attempt to 
eibct an amicable acUustmantt were received in evidence by the same judge, 
although objected 'to^ on the ground that they were made by defendant, in 
the hope^of purchasing peace. Lord Kenyon observing, at the same time, 
that he had hitherto made it a rule^ never to receive any admiarions what- 
ever, which were made on a raforence which was not effective, but he 
thought he had carried the rule too &r, and wished it to be understood, that 
for the future, he should receive evidence of all admissions, such as the de- 
fendant would be obliged to make in bis answer to a bill in equity, and 
would reject none but such as were merely concessions for the purpose of 
making peace, and getting rid of a suit Vide etiam^ Oregory v. Sfwardi 8 
Bsp. N. P. 113. 

These admissions assume a very interesting aspect, and are accompanied 
by much embarrassment when the witness, to whom they have been made, 
is, as is most A^quently the csse^ the attorney or counsel for the party. Lord 
Brougham has discussed this topic with great ability in the case of Oreenougk 
V. OaskiB, 9 Kybe k Keene^ 78. All the cases are there very careAiUy re- 
viewed, and the extent of the protection of the client, in relation to ikcts en- 
trusted to counsel, well defined. PScb diom, Anth. Law Stud. 20.7 
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The People, &c., against W. W. Gilbert. 

In an action against a manager of a lottery, for the penalty under the second 
section of the lotteiy act, it is enough to prove him manager de factOf the 
production of his oommiasion is unneoessarj. 

This action was brought against the defendant, as one 
of the managers of a certain lottery, to recover the penal* 
ty for selling tickets at an advance, contrary to the second 
section of the act, relative to the managers of lotteries. 1 
R L. 270. 

The attorney, for the people, proved that the defendant, 
. while acting as manager, had sold divers tickets, at the 
price fixed by law, and had taken in payment, the note of 
the purchasers for the amount^ payable at a certain credit, 
and had taken a separate note, (for which he had not ac- 
counted to the state,) for the interest on the amount of the 
first note, and had expressly stated to the purchaser, that 
this was done to avoid the said act. Upon this testimony, 
the attorney for the people rested. 

The defendant's counsel moved for a non-suit, because 
legal proof had not been given, that the defendant was a 
manager of said lottery ; the penalty attaching to managers 
only. 

Thompson, G. J. It is enough for the purposes of this 
suit, to show that the defendant was, at the time, acting as 
manager. The production of the commission of an officer, 
is in such a case unneces8ary.(l) 

(1) The rule which requires the beet evidence to be produced, is dispensed 
with in some particular cases. In case of all peace officers^ justices of the 
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peace, oonstablee, fta, it is safBcient to prove that they acted in those chA- 
lactera, without prodacing the appointment Phillips' Law of St. 170. This 
point was determined in the case of Berryman ▼. Wise, (4 D. ft E. 366,) which 
was an action of slander, brought hj the plaintifl^ for words charging him 
with dishonestj in his office as an attomej. At the trial the phuntilT proved 
the words, and that he had been employed as an attorney in various suits; 
the defendant insisted that the plaintiff should prove that he was an attor- 
ney, by the production of the roll ; this, however, was overruled, the judge 
reserving the pointi with liberty to the plaintiff to move to enter a non-suit 
Upon the motion for a non-suit^ the court decided that the proof was suffl- 
dent ; and Buller, J., said, that proof that Justices of the peace, constables, 
fto, acted in those cbanoters, was sufficient even in cases of slander. la 
the case of the Oardona, who were indicted for the murder of George Lin- 
nel, a constable in the execution of lus office, the counsel. Sat the piisoners, 
insisted that the averment in the indictment, that he was a constable, ought 
to be proved, by showing that he had been duly elected into the office, and 
that proof that he was generally known as constable of the parish, was not 
sufficient This, among other pc^nts, was discussed before the twelve Judges, 
and decided against the prisoners. Leaches Oroum X«w, 412 v. McKitman^t 
FhOoB, <if Eo. 6S. The case of Bmyman v. Wise is leoognixed in BMar v. 
Luther^ 3 Johns. 431. And the same rule is laid down in Tounff etoLy. Thi 
OommonweaUhf 6 Binney, 93, and in fbwkr v. Beelm 0^ al, 9 Mass. 231. 
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NOVEMBBB SITTINQa; 1807. 



COBAH SpSNGBB, J. 
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Baeeb against Eliza Mstzlsb. 

Oohabitation and repatatioD, wMd^tnt prima ftwU evidence of marria^ 
I^ in connection with snob eyidenoe, it appears that the parties aotoaUj cele- 
brated a marriage, this r^uts the oonchiaion that the former state was 
other than meretricions. 

Assumpsit for not accounting, &c. 

Plea, the general issue, with notice of coverture, &c. 

It appeared in eyidenoe that Joseph Metzler was the re- 
puted husband of the defendant, but that it was generally 
known, among their acquaintance, that they were not actu- 
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ally married. Under these circamstaQces, the plaintiff had 
delivered to the defendant certain goods to sell for him on 
commission, for which she had never rendered him an ac- 
count, and for which this action was brought At this 
time, there was also a running account between the plain- 
tiff and Joseph Metzler, which account, however, was 
balanced by equal claims. Joseph Metzler, having become 
insolvent, the plaintiff signed off for him, under the insol- 
vent act, his side of the running account. It also appeared 
that, pending this action, Joseph Metzler and Eliza Metz- 
ler were duly and formally married. 

The defendant's counsel contended : 1st That they had 
sufficiently proved a marriage defactOj between Joseph Metz* 
ler and Eliza Metzler, at the time the goods in controversy 
were delivered to the latter for sale, the law requiring no 
solemnities in facie ecclesioB to constitute a marriage. 

2nd. That there was sufficient evidence before the jury 
to enable them to infer that, when the plaintiff signed off 
his side of the account in behalf of Joseph Metzler, it vras 
the understanding and agreement of the parties, that the 
claim of Joseph Metzler, against the plaintiff, should be 
considered as balancing his claim against the defendant 

Spenceb, J. Our laws, relative to marriage, are loose 
enough, and I am not inclined to make them more sa 
There are but two cases in which proof of actual marriage 
is required, viz. : bigamy and crim, con. In other cases, co- 
habitation ia prima fade proof of marriage. Where a man 
allows a woman to hold out false colors, by using his name, 
&C., he must take the consequences. The defendant, how- 
ever, might have rested her defence, after proving cohabi- 
tation and reputation ; and the plaintiff would then have 
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been compelled to rebut the conclusion ; but here the de- 
fendant's testimony has refuted the inferrence.(l) 

As to the second point of the defence, the presumption 
insisted upon is too remote ; if there was such an arrange- 
ment, it would have been, if anything, an accord and satis- 
fiustton : of this there is no proof. 

Verdict for the plaintiff. 

(1) The Uw OD ihii sabjeck wHI be found In the case of Fbiton y. Heed, 4 
J<riin8L 63. In that case, it appeared that a husband had left his wife, in 1786, 
In the city of New York, and returned there, in 1792; th^t^ during all tbae 
. intenral, he had not been heard o^ and it was generaUj heliered that he had 
died hi foreign parts. Shortly, previous to the husband's return, the wife 
was dnlj married to a third person. After the husband's return, he did not 
olject to the connection between the wife and the second husband, but said 
he had no claim upon her, and never interfered to disturb the harmonj be- 
tween them. The first husband died shortly after this, and the lady and her 
second husband contUiued to live together (without any new solemnization,) 
as man and wife^ until 1806, when the second husband died. The question 
upon these fecta was whether she was legally the widow of the second hus- 
band ? And the court held, there were droumstaneee enough to presume an 
actual marriage, after the death of her first husband. The general rules of 
law on this subject are thus stated, in that case : '* Proof of an actual mar- 
riage was not necessary ; such strict proof is only required in proeecutiona 
for bigamy, and in actions for criminal conversation. A marriage may be 
proved, in other caaes^ ftx>m cohabitation, reputation, acknowledgment of the 
parties, reception in the fiunily, and other circumstances from which a mar- 
riage may be inferred. No formal solemnization of marriage was requisite. 
A contract of marriage made per verba de preaenUt amounts to an actual mar^ 
riage, and ia as valid as if made in fiuie ecdesuxJ'* 

This rule was carried to its extreme verge by the Supreme court, in Starr 
V. Acfe, 1 Hill, 270. 

In an action of ejectment^ the plaintiff and defendant claimed under two 
diildren of Samuel Starr: the plaintiflj under a son bom after the celebration 
of the marriage of the parents, tn fade ecdeaia^ and the defendant, under a 
daughter, bom ten days prior to such celebration. The case^ therebrs^ 
tamed on the legitimacy of the latter. The fether was a sea&ring man, and 
had visited the mother, In the way of courtship, for about a year previous to 
the celebration of the marriage. He followed the sea ; and, during his ab- 
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ienoe, she had given oat that they were engaged ; and they were actually 
married, as above mentioned, in about one week after his return, he having 
been detained abroad longer than he expected. The daughter so bom lived 
with her parents until her marriage, and was always received and treated by 
both as their legitimate chUd. The judgo^ at tiie trial of the case, thought 
the evidence was sufficient to go to the jury, for them to say whether there 
had not been a legal marriage before the birth of the daughter. On this 
issue, the jury found affirmatively, and the court sustained the verdict 

The judge who pronounced the opinion of the court, remarked thati at 
common law, the parties had power to contract marriage infer «e without the 
intervention of a clerg3rmaD, and that no peculiar form of words is neceamy 
for such a contract That a contract in words merely ezeoutory, &Dowed 
by the act of the parties in lying together on the fiiith of such contract. Is 
equivalent to words of present import ; the ciroumstances are to be taken as 
giving a construction to the words, and rendere them presently operative. 
He also held, that, in construing such acts and ciroumstanoee, the presump- 
tion must be against immorality, and in favor of innocence, ahnost as strongly 
as the law requires it to be i^inst positive crime. 

The common law on this interesting subject, as it existed in England be- 
fore the marriage Act, has been veiy ably investigated by l£r. Jaoob, in the 
Appendix to Roper on Property, and also by Sir Wm. Scott, in Dabryn^ 
V. Dakymple, 2 Hag. 106, 126. 

The peculiar situation of this country, in which the most entire and per- 
ftot tolention prevails, seems to forbid the introduction of any religious cere- 
monies as essential to this condition. The language of the revised statutes 
of this state on this subject, expresses the only rule which can be estab- 
lished : '* Marriage, so fiir as its validity in law is concerned, shall oontinne in 
this state a civil contract for which the consent of the parties, capable fai law 
of contracting, shall be essentiaL" 2 R S., p. 199, 3rd ed. 

Regulations of general police, tending to advance and preserve pubUo 
morals, are quite consistent with this definition, and cannot be considered as 
trenching in the least on a wholesome religious toleration. Profaibitioii of 
incest and polygamy, and general regulations of public solemnizations, when 
conducted by magistrates, are of this character. These^ and other provisions 
of a mere cautionary and protective character, where the marriage is sdlem- 
nised by ministere of religion, are within the proper limits of toleration, and 
mark the extent of our state legislation. lb. 
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Fletoh€r y. RaadalL 



Fletcheb against Randall. 

In oases of sednotioii, oonninizioe of the parents a bar, and lewdness of the 
daughter a matter in mitigation. 

Trespass vi et armis for debauching, &a, the plaintiff's 
daughter. 

Spsncbb, J. It has been determined, that where there 
is evidence, that the parent must have known that the 
oourse of conduct allowed by him, between the defendant 
and his daughter, would inevitably terminate in seduction, 
he shall not be entitled to damages for such seduction. 
Where the conduct of the daughter has been lewd, there 
the plaintiff is entitled only to a strict recompense for the 
loss of her service during pregnancy.(l) 

(1) This point is ftdly supported by the case of Aherly y. IRimef , 2 Oaines» 
S92. In that case^ the defendant's oonnsel contended, that the lewdness of 
the daogfater, previous to the defendant's connection with her, was a bar to 
the action. But, the judge at IRsi Frius observed, in reply, that he could 
not see why a man, who had the misfortune to have an unchaste child, should 
not be recompensed for an injury of this kind. He suffered as much by the 
loss of her service, and paid as much for her confinemeot on her lying in, as 
if she had been virtuous and of fau* character.'* This opinion was pronounced 
at bar to be right The court, in refhsing a motion for a new trial, said on 
Ihis point, *^ The daughter not being virtuous, is no reason why her father, 
tmless he connived at, and knew of her crimmal intercourse, should not re- 
cover for the injury done to him by the loss of her servioaand the expenses 
of her confinement" 

In another case^ where the parent endeavored to excuse himself by set- 
ting up an extraordinary usage prevailing in that part of the country where 
the parties lived — for young people to sleep together while courting^— the 
court set aside a verdict which had been rendered, in his &vor, against the 
seducer ; and the judge who pronounced the opinion of the court, after oom- 
menting very indignantly upon the conduct of the parent, who Imew o^ and 
took no means to prevent the connection, declared it to be in the highest 
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degree exceptionable, and that the action could not be maintained ibr the 
seduction ; that the remedy, if there was anj, was an action hj the daugh- 
ter for a breach of promise of mairiage^ which mighty howeyer, be also de> 
feated if his conduct should be proved ezoeptioaable. Seager ▼. SUgwimidt 
2 Gaines, S19. 



CASES. 



APRIL SITTINGS, 1808. 



Corah Kent, C. J. 



HsQEBHAK against Htslop. 

PromiflMwy notes, porohaaed after a volontaiy anlgnmen^ made by an in* 
aoWent for the benefit of hia creditora^ cannot be set off in an action brought 
in the name of the insolvent bj sneh aasigneefl^ although the notes were 
not doe at the time of the pardiaae. 

Assumpsit. 

Plea, the general issue, with notice of set-offi 

In this case, it appeared in evidence that the plaintij^ 
being in insolvent circumstances, assigned all his property 
to certain assignees, for the general benefit of all his cred- 
itors ; after which assignment, and with a full knowledge 
of it, and previous to the commencement of this action by 
the said assignees, the defendant, being indebted to the es- 
tate of the plaintiff, purchased in the market certain pro- 
misBory notes made by the plaintiff some of which were 
due, and others not due, at the time of the purchase. These 
notes the defendant attempted to set off in this action, 
which was opposed by the plaintiff 
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Kent, C. J. This aet-off, under the drcumstances of thifl 
case, cannot be allowed. It would be a fraud on the gene- 
ral mass of creditors, for whose benefit this action is brought. 
It was so decided in Johnson v. Bhodgood, in this court, and 
has always been the settled law. In that case, the assign- 
ment was, as it is here, a voluntary assignment ; there, in- 
deed, the notes had been purchased after they had become 
payable ; here, some were due, and others not due, but I 
do not think that this makes any difference.(l) 



(1) In Johnaon v. Bloodgood^ (1 Johns. GaBes, 61,) it appeared that the not* 
was pmxsbased hj the defendant at a discount^ after it had become due, for 
the purpose of setting it off against the plaintiff's demand. Raddifl^ Kenl^ 
and Benson, J., were of opinion that the se^off oould not be allowed. Lew]% 
J., and Lansing, G. J., dissented. The circumstance of the note being over- 
due when purchased, seems to have been an ingredient relied upon in the 
decision of the case, particularly by RaddiS; J., who, in speaking of Uils 
branch of the case, observed that, although a note might be still negotialed 
after it became due, it would then be subject to every equitable defence by 
the antecedent parties, and all other persons who might be affected by iti 
That case was decided, however, on the great principle, that courts of law 
will regard the assignment of choses in action, and protect the interest of 
the cestui que trust against every person having notice of the trust, or who Is 
bound to take notice of it. And, in this point of view, it seems unimportant 
whether it was or was not overdue. Vide eiiam^ Ogden etaLr, Cowley, 2 Johna 
Rep. 274. 

In this case, the assignment was under the bankrupt law; and the court 
held, that the defendant, who was debtor to the bankrupt at the time of bte 
bankruptcy, oould not set off a check of the bankrupt which he bad afterwards 
acquired : it would be^ as Lord Kenyon says, {ZHckeon v. Eoana^ 6 Tern, 57,) 
unjust, if one person, who happened to be indebted to another at the tim« 
of his bankruptcy, was permitted, by any intrigue between himself and A 
third person, so to change his situation as to diminish or totally destroy th« 
debt due to the bankrupt, by an act ex past facto ; such an act would bt * 
fraud on the equality of the Bankrupt Act 

The point involved in the case oC Johnson y. Bloodffood, was argued with 
great ability by the dissentient judges, who thought the courts had gone ftr 
enough in protecting assignments of choses in action ; they were willing to 
go as &r aa the English oourts had gone, in notioing equities and trusts^ bat 
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they were of opinion that they had not gone so far as to notice them to the 
prejudice of a perfect right Tested in a third person. 

This case, howeyer, reoeiyed the unanimous sanction of the oourt^ maaj 
jears afterwards, in Anderson ▼. Van Alent (12 Johns. 343,) when the court 
said it was a well settled principle that courts of law will notice the assign- 
ments of a chose of action, and protect the interest of a eesM que irtui 
against eveiy person who has notice of the trast And it seems also to be 
pretty well settled, that actual notice is not neceesaiy. If a party acts in the 
6oe of ftcts and circumstances which were sufficient to put him upon in- 
quiiy, he acts oontraiy to good faith, and at his peril. 
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Freeland v. HowelL 



SITTINGS AFTER MAY TERM, 1808. 
Coram Yah Nkss, J. 



Freeland against Howell. 

Where a partj neglects to sabpcena a witneeSi and relies upon his promise to 
attend, the oourt will not pat off the cause in case of his non-attondanoe. 

Wells, on an affidavit of the absence of a material wit- 
ness, moved the court to set this cause down for a late day 
in the sittings. 

P. W. BadcUff opposed the motion, on the ground that 
the witness had been in the city since the commencement 
of the action, and his testimony might, therefore, have been 
taken de bene esse. 

The court put off the trial until the day required, on the 
following terms : that the defendant should pay, in the in- 
terim, the expenses of the plaintiff's witnesses, and consent 
to his examining, de bene es$e^ such as were resident in 
foreign countries. 

On the day assigned for the trial, the defendant again ap- 
plied to put off the cause, stating that the witness had not 
been subpoenaed, but had promised to attend. ' 

Yak Ness, J. Whenever a party relies upon the mere 
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promise of a witness, if he does not appear when the cause 
is called in its order on the calendar, the party is guilty of 
hchea^ and the cause shall proceed, notwithstanding. 



Akontmoub. 



Notice to prodaoe papera 



Wherb a paper is in coart in the possession of either 
party, if such party refuses to produce it when called for, 
it is sufficient for the opposite attorney to give notice at 
the trialj to produce the same ; and, if such party still refuses 
to produce it, he may then give parol evidence of its con- 
tenta 
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OCTOBER SITTINGS, 1825, 
Coram Edwabds, J. 



Dunlop against Whitlock et al. 

Where there is eridenoe tending to show that an agent has not sold gooda 
entrusted to htm, but has converted them to his own use, a bill of parti- 
cnlari^ treating them as goods sold, is prima fade correct And it is a 
question for the jury whether the agent has so converted them. And if 
thev find that fact affirmatively, they will be directed that the plaintiff had 
the right, at his election, to consider him a purchaser. 

Assumpsit. The declaration contained counts for goods 
sold and delivered, together with the common money 
counts, for money had and received, money paid, &a 

Plea, non-assumpsit 

In the progress of the suit, the defendant, according to 
the practice of the court, had demanded a bill of the par- 
ticulars of the plaintiff's claim. This was accordingly ren- 
dered by the plaintiff, entitled as follows: 

'' Plaintiff's bill of particulars, of ale sold to the defend- 
dints, for which this suit is brought" Then followed the 
dates, quantities and prices. 

It appeared, in evidence, that the goods mentioned in the 
bill of particulars had been delivered to the defendant to 
sell, as agent for the plaintiff; but 'it also appeared doubt- 
ful whether he had sold them or converted them to his own 
use. 

Anthxm^ for defendant, insisted that the plaintiff, by his 
bill of particulars, had confined himself to the count for 
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goods sold and delivered, and, as there had been no sale, 
there could be no recovery. He tiled EbUand v. Hopkins^ 
8 Esp. 168, and the same case, 2 Bos. & Pal. 243.(1) 

Sbsson, contra. 

Edwakds, J. The rule, as laid down in the case cited 
by the defendant's counsel, is certainly correct There the 
proof was full that he had sold the goods, and the money 
consequently in his hands, was for the use of the plaintiff, 
and could only be recovered under that count But^ here^ 
there is no certain evidence of any sale by the defendant& 
There is, on the contrary, room to infer that they have con- 
verted these goods to their own use. I shall leave that fiict 
to the jury, and shall rule that if the defendants, instead 
of selling the goods, have converted ihem to their own use, 
they have become purchasers at the election of the plain- 
tiff, and consequently that they are entitled to recover On 
the count for goods sold. 

The case went to the jury under this charge, and they 
found for the plaintiff. 

Van Vechien and Slosson^ for plaintiff. 

AnihoUj for defendants. 

(1) It is generally understood that the old practice of demanding a liiU of 
paiticulaiB of plaintifT's claim, or defendant's set^flT, is not essentially inter* 
fered with hj the Code. The provisions of that document) although loose and 
indefinite, and bj no means as precise and perfect as those of the old aTSteni, 
are presumed still to shadow forth the same regulation generallj. Code^ sea 
168. Whether the ancient striotQess and severltj applied, at Nisi iVtw, to 
bUls of particulars, is at all retained at the present day, is doubtful ; it maj 
well be that the facility of amendment, which is characteristic of the Oode 
in relation to pleadings, may be extended to this proceeding likewise. I do 
not think that this subject has fallen under the consideration of the oourt^ 
and, therefore, still requires its plastic hand. VkU Whittaker's Pract. 3S6. 
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Whiting T, Stroet 



SUPREME COURT. 



OIBOUIT, N. T., MARCH, 1825. 



Corah Betts, J. 



Whiting against Street. 

Where lands were sold under a decree of the oourt of chanceiy, on the 29th 
Jan. 1824, deed to be delivered, fta, in ten days. On the I st Feb. 1825. 
the tenant paid the rent to his landlord, and on the 5th Feb. the pnrchaser 
paid the oonsideiation and took a deed from the master, dated 29th Jan. 
1824. Held, that the payment bj the tenant was unauthorized, and he 
was bound to paj agwn to the purchaser. 

This was an action for the use and occupation of certain 
premises in the city of New York. The plaintiff claimed 
the quarter's rent ending in February, 1824. 

The following facts appeared in evidence : Brinckerhoff 
purchased the premises, in controversy, in 1822, subject to 
the plaintiff's mortgage, and hired them out to the defend- 
ant in May, 1828, for one year. The mortgage was fore- 
closed and the premises sold, under a decree of the court 
of chancery, on the 29th January, 1824, at public auction, 
at which sale the plaintiff became the purchaser. The 
terms of the sale were ten per cent, to be paid at the time 
of the sate, and the remainder in ten days, when the deed 
was to be delivered. The deposit money was not paid by 
the plaintiff, but on the 6th February, 1824^ he paid the 
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whole consideration monej, and received from the master 
a deed of the premises, dated 29th January, 1824, the day 
of the sale. On the first of February the defendant paid 
his rent to Brinckerhoff, after notice from the plaintiff that 
he claimed it. 

AnihoTij for defendant, insisted that the plaintiff's title 
did not accrue, under the circumstances of this case, until 
the 5th February, when th6 deed was delivered ; that^ un- 
' til that day, it was an escrow in the hands of the master, 
and that, therefore, Brinckerhoff was entitled to receive the 
rent. And to this opinion the court inclined. 

Cfrifferiy for plaintiff, then contended that the deed rela- 
ted back to the time of the sale, and cited Jaduarij ex dem, 
Noah V. Dtchensorij 16 Johns. 809. 

Bbtts, J. Upon more mature consideration, I am of 
opinion that the plaintiff's title commenced by relation on 
the 29th January, 1824, and consequently that be is enti- 
tled to the rent in controversy ; the defendant's payment to 
Brinckerhoff, being after notice, was in his own wrong. 
The chancellor has ruled the same way, under the statute, 
in relation to executions, that the purchaser, who receives 
a deed pursuant to the sheriff's certificate, has a title in liko 
manner t)y relation from the time of the 8aleL(l) 

• 

Verdict for plaintiff 
Qriffen^ for plaintiff. 
AnJthon^ for defendant • 

(1) nde Jaekaon v. BuU, 1 Johna Caaee, 81; and Jadeaan ▼. Baymond^ ib. 
86, innotas. 
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Dougiaas t. Bernard at aL 



JULY SITTINGS. 



Coram Betts, J. 



Douglass against Bebnard et aL 

The right to aell on oredlt ia not ^ctly within the common law role goTara- 

ing the relation of fkctor and principal; it haa been engrafted bj uaage^ 

and moat not be lightly extended. 
When a fector haa aold for cash or on credit, his powers are spent ; and if he 

nndertakea to treat the debt aa hia own, bj granting indulgence^ he mnat 

take the riak. 
A iactor may aoe hia prindpal, altiiough he haa rendered no aocoont ; iooh 

omiaaion. will subject hia accounts to a strict acrutinj. 
Where a factor had, upon a sale, taken a note at four months, and at matn* 

ritj renewed it, retaining the first note in his hands, he makes the debt hia 

own, although he afterwards obtains Jadgment on the first noie^ and as- 

aigna it, at the trial, to his prindpaL 

The defendants^ merchants in the West Indies, consigned 
a quantity of tobacco to the plainti£^ at Baltimcn^ ibr sales 
and returns. 

The plaintiff, in anticipation of the sales, shipped to the 
defendants a quantity of soap. 

After this shipment the plaintiff sold a large part of the 
tobacco to one Causten, who, at the time of the sale, was a 
merchant in Baltimore, in good credit For the amount 
of this sale the plaintiff received Causten's note at four 
months. At maturity Causten represented to the plaintiff 
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that he would be compelled to stop payment on that note, 
unless it was withdrawn from the bank. He gave him, at 
the same time, satisfactory assurances, that, if he renewed 
the note, he could get along and would be abundantly able 
to pay at maturity of such renewed note. The plaintiff act* 
ing in good faith, granted the indulgence asked, and took a 
new note at an extended period, retaining, however, in his 
hands, the original note. 

At maturity of the second note, Causten nad become in* 
solvent^ and was utterly unable to pay it The plaintiff 
sued him on the first note, and obtained judgment against 
him, and now in court delivered an assignment of that judg- 
ment to the defendant, and sought to recover the amount 
of the soap shipped to them. 

It did not appear that any account current had ever been 
rendered of the sales of the tobacco by the plaintiff to the 
defendants. 

The defendants, on this evidence moved a non-8uit| and 
contended : 

1. That no action could be maintained by a factor against 
his principal, under circumstances like these, imtil he had 
duly rendered an account sales. 

2. That the plaintiff, by indulging Causten and taking a 
new note, had made the debt his own. 

Bettb, J. As to the first point, it is not a ground for a 
lion-suit, it will be an inducement, however, for a very 
strict and rigid scrutiny into these accounts on the part of 
the jury, should they come before them. But, upon the 
second point, I am of opinion that the renewal of the note 
was an unauthorized indulgence. Factors must be held 
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stiotly to their powera. The safety of trade requires the 
stem enforcement of this rule. The right^ at present oon* 
ceded to factorsi to sdl on credit, is not strictly within the 
common law role, governing the relation of factor and 
principal ; iihas been engrafted by nsage merely, and must 
not be lightly extended. When, therefore, a factor has 
made a sale for cash or on credit, his powers are spent If 
he undertakes to treat the debt as his own, by granting in- 
dulgence as in this case, he must take the risk. The plain- 
tiff must be called. 

The plaintiff then insistsd that, upon the ground takoa 
by the court, there was still a balance in his &vor for which 
he claimed' a verdict, the value of the soap remitted ex* 
ceeding in amount the value of the tobacoa 

The court thereupon directed a strict and careful exami* 
nation of the account 

In the course of this examination, it appeared that the 
plaintiff had debited himself with the tobacco unsold, at 
the same price at which the sales were made to Causten. 
But the court ruled, that, under the circumstances of this 
case, he was bound to show at what price he had sold the 
residue, and upon failure of such proo^ should be charged 
at the invoice price. 

Verdict for plaintiff for $56. 
Stevens and Oriffen, for plaintiff 
MidHgan and D. B. Ogden^ for defendants. 
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Lawrence et aL v. Shepherd and Delaplahie. 



JULY SITTINGS, 1824. 



Lawbsnce et al. against Shefhebd and Delaplains. 

A note, made payable to T. B. ft Sons, as agents of W. k B. L, or order, may 
be proeecated in the names of W. ft E. L., the promise enures to their 
benefit; but thej wiU be bound by a contemporaneotis written agreement, 
made by T. B. ft Sons^ that the note was not to bo paid imtil the account* 
between them and the defendants were settled. 

Assumpsit on a promissory note, made bj the defend- 
ants, payable " to Thomas Buckley & Sons, agents of W. & 
EL Lawrence, of Liverpool, or order." 

Plea, general iesne. 

The note having been proved, a receipt was produced by 
the defendant, contemporaneous with the note, and signed 
by T. Buckley & Sons, stating that they had received the 
said note from the defendants,. but that the amount was not 
to be paid to the plaintiffs until the accounts between them, 
and the defendants were adjusted. 

The plaintiff having rested, 

Sbssofi and Jay, for defendants, contended that the ac- 
tion could not be maintained by the present plaintifib, that 
the note and receipt must be considered as one contract, 
and that it was manifest that the defendants never intended 
to ^ve the plaintifEs a right to sue on the note ; that^ in 
strictness, they were not parties to the contract They had 
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no right to bring an action on it, at its inception, and as 
their rights then were, so they must continue ; they cannot 
shift with circumstances. Denniston y. JBaoon, 10 Johns. 
196 ; Leeds y. Lancashire, 2 Camp. 205. 

Ogdertj contra, insisted that the promise was to the agent 
for the benefit of the principal, and that the action, there* 
fore, might be brought by either. 

BettS; J. The promise enures to the benefit of the 
plaintifib ; but, before they can recoyer, they must show 
that the accounts between them and the defendants haye 
been adjusted. 

The pIainti£G3 then offered to show that the matters, de- 
pending between the parties, were not strictly matters of 
account^ but sounded in damages, and then contended that 
they had a right to recover without further proof. 

Bbtts, J. You must show some adjustment of the ac- 
counts, pursuant to the terms of the receipt. 

The plaintiffs, not being prepared to do this, submitted 
to a non-suit. 

Ogckrij for plainti£k 

Shsson and Jay, for defendants 
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Rankin et aL y. Noah. 



JULY SITTINGS, 1824, 



Coram Bbtts, J. 



Bankin et al. against Noah, Sheriff of the city and oountj 

of Newr York. 

TToder the act for relief against absent and abecondiztg debtorSi if the attach- 
ing creditor releases the property attached, and it is thereupon removed 
beyond his bcuUunckf if a second attachment is afterwards issued, by 
other creditors^ the sheriff is justified in returning nuUa bona. 

Action on the case for a false return to an attachment 
issued under the act, for relief against absent and abscond- 
ing debtors. 

The declaration, after setting forth the application of the 
creditors of one Marcus Jacobs, to the first judge of the 
court of common pleas, in the city and county of New 
York, for an attachment against his property as an absent 
debtor, the issuing of the attachment thereupon, and the 
appointment of the plaintifiEs as trustees, &c., averred that 
the sheriff, under the said attachment, seized a certain brig, 
or vessel, called the Mary of London, belonging to the said 
debtor. But, contriving, &c., to injure the plaintiff had 
returned upon the attachment that the debtor had no goods 
or chattels, &c., within his lailitoick. 

Another count in the declaration averred that, after the 
issuing of the said attachment and the delivery of it to the 



^/ 
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sheriff for execution, the said brig Mary, owned by the 
debtor, was within his bailiwick^ and he might and ought to 
have seized her, but neglected so to do, and made return, 
&C., as before. 

Plea, general issue. 

The plaintiff proved that, in October, 1821, a creditor 
of Marcus Jacobs, caused an attachment to be issued under 
the absconding and absent debtor's act, against his proper* 
tj as an absent debtor. That upon this attachment the de- 
fei^ant seized the brig Mary of London. That a jury had 
been duly empannelled upon the said seizure, who found 
the ownership to be in the said Marcus Jacobs. That| 
upon receiving a bond of indemnity from the friends of 
said Jacobs, the defendant delivered up the said brig to 
them, and allowed her to leave the port of New York. 
That, after she had thus departed from the port, other ore* 
ditors had caused like attachments to issue, and had deliv- 
ered them, for execution, to the defendant After the de- 
livery of these attachments, the first attachment was regu- 
larly superseded according to the statute. Under the ae> 
oond series of attachments, the pUkintifb were duly ap- 
pointed trustees. These attachments were returned by the 
defendant, nuila bona, 

Ogden and Hoffman^ for the defendant, contended that 
attachments under the absconding and absent debtor acta^ 
until trustees are appointed, are for the benefit of the at- 
taching creditors, and are under his controL FoagcUe v. 
Mdhony sh.%^ <kc.^ 16 Johns. 162. And as there had been 
no actual seizure under the second attachments, and as the 
property, when he received such process, was not within 
his bailitoickf the return was not fidsified. 
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Emmety contra, insisted that as the defendant was bound 
to hold the property, seized under the first attachment, un- 
til a supersedeas was duly issued, and as no supersedeas had 
issued, when the second attachments came to the defend- 
ant's hands, he was then, in intendment of law, still in posh 
session of the property seized under the first attachment, 
and, therefore, Us return was false. 

BsTTS, J. Under the pleadings in this case, the plain* 
tif& must either show an actual seizure of the brig Mary, 
under the second attachments, or that she was within the 
defendant's baiUwick, and might have been seized by lim 
after more attachments came to his hands. A possession 
by intendment of law will not do. 

Plaintiffs non-suited.(l) 

D. B. Ogden and Hoffmar^^ for plaintifib. 

Emmet and Sdckn, for defendant 

(1) Since the abore a^jadication, the remedj bj attachment against absent 
and absconding debtorSi has undergone great changes. Unlike the attach- 
xpeat against absent or absoondiiig debton, under the Bevised StBtates, 
which was for the benefit of all the creditora, the attaohoaent now is for the 
benefit of the individual creditor. VSA^ Code^ c 4^ tit 7. 
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Steinbremier ▼. Foster and Walmsley. 



JULY SITTINGS, 1824. 



Steikbrenner against Foster and Walmslet. 

When ft peraon signs the name of a firm to negotiable paper, and his antbo- 
rity to do so is, at the trial, put on the ground of bis being a partn«r, m 
person holding similar paper is a competent witness for the plaintiiC 

Assumpsit for goods sold and delivered. 
Plea, general issue. 

Isaac Underbill, residing in the city of New York, pur- 
chased, from the plaintiff, a quantity of dry goods, in the 
name of Walmsley, Foster & Co., to whom they were 
charged on the plaintiff's books. Underbill gave, in pay- 
ment, a draft at six months, drawn by Walmsley, Foster & 
Ck)., on Isaac Underbill, and by him accepted. 

Walmsley & Foster, the defendants, resided at Augusta, 
in the state of Greorgia. The draft in question was drawn 
by Underbill, in the name of Walmsley, Foster & Co., and 
it appeared that Underbill had made many other purchases 
in the city of New York, for which he had given simi* 
lar drafts. 

The plaintiff, to establish Underbill's authority to bind 
the defendants, introduced a variety of testimony, tending 
to show an actual partnership, by common repute, between 
the defendants and Underbill, both in New York and 
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Georgia ; and, to strengthen this testimony, called a credi- 
tor who held one of the drafts, so given by (Jnderhill, in 
the name of Walmslej, Foster & Go. 

AnAonf for defendants, objected to him as a witness, and 
contended, on the authority of WhecUky y. Menhsim et al^ 
(2 Esp. N. P. Cases, 605,) and Tyley v. (hwUng, (Bull. N. 
P. 243,) that he was inadmissible on the ground of interest 
His testimony being offered to establish a partnership be- 
tween Underhill and the defendants, and this being the 
only question involved in the cause, the verdict, with proof 
of this fact, might be used by the witness in an action on 
the draft held by him against the same defendants. 

Bbtts, J. I think the witness admissible. I cannot ac- 
cede to the authority of the Nisi Prius cases cited by the 
defendants* couDsel.(l) 



Verdict for plaintiff. 



Lord^ for plaintiff 
Anihon^ for defendants. 



(1) This action aeems to have been bronght with abundant circumspeotion. 
The aatboritj of Underbill being dubioufly except upon the supposition of 
his being a partner, and that hci not being easilj provable, the plaintiff 
was compelled to resort to the form he adopted. This gave him the advan- 
tage of putting the defendants to their plea of the non-joinder of Underhill, 
if he was a partner, which, on that point, would have resulted in an estop- 
pel of record as to that fact in any subsequent proceeding, or of submitting 
to his appearance on the stand as a witness, to establish his own authority 
as partner or otherwise, or of resorting to general evidence of partnership^ 
which, if satisfiictory, would establish liis power lo bind tiie defendants with* 
in the scope of the partnership. The latter of the alternatives was resorted 
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to at the trial, and the question in the case, as to the admissibility of a vit- 
ness, similarlj circumstanced with the plaintiff; turned on the oondusiToness 
of the record against the defendants in any action the witness might bring 
against them for his demand. 

A record, when offered in eyidenoe^ maj be accompanied with oral eyi- 
dence showiog the issue. Chrdnar y. Bud^bee^ 3 Cow. 120. In this wa/ it 
might haye been proyed that this record embraoed the question whether Un- 
derbill was a partner with defendants, which fiict, found afUrmatiyely, would 
haye made his signature, Walmslej, Foster k Go., obligatoty on the defend- 
ants in an action against them by the witness^ Such record, although be- 
tween different parties, where the party sought to be aJIboted b/ the eyl- 
deoce, Is a party to it, is admissible to charge him as JoiDtly liable with an- 
other, where such liability is contested on the triaL Laiwrmce y. HwnJt^ 10 
Wend. 80. 

This is the position established by Lord Eenyon luWheaHiBy y. Manhtim «t 
aly relied upon in the principal case by the defendants* counsel The fiMt 
that there were other parties, plaintiffs, on the record, so offered, was deemed 
of no importance, inasmuch as the defendants^ were parties on the record, 
aad one of them, who denied the partnership, haying had the opportunity 
of rebutting it by eyery evidence he eould offer. 

Ths authority of WKeaUey y. Jf^n^m, seems to be admitted by Green- 
lea£ Vide 1 Greenl. on Ey. 669, in note. It is, therefore^ questionable bow 
tu the learned Judge was right in admitting the witness. The yerdict 
sttbmittod to by the partieflb and the case was neyer moyed again. 
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Good T. Anrowsmith. 



JUNE CIRCUIT, 1824. 



Corah Edwards, J. 



Good against Arrowsmith. 

A promisBory note, payable on demand, ia not presented in reasonable time^ 

BO as to charge the indoraersi when such presentment is made sixteen 

months after date. 
The holder saying to the indorser, at the time of making the note^ ** I look 

to you for payment," will not relioTe him firom the necessity of demand 

and notice. 

AssuKFSiT on a promissory note, made by Hedden, in 
favor of Woods, and indorsed by him and by the defend- 
ant The note was payable on demand, and in the decia* 
ration a demand was averred to have been made of the 
maker, and notice of non*payment given to the defendant 
sixteen months after the date. 

The plaintiff proved the following facts : that Hedden, 
being indebted to Woods, gave him the promissory note 
declared on ; that Woods requiring security, the defendant 
indorsed it as such security, after which Woods passed it 
away to the plaintiff. He also proved, that when the de- 
. fendant indorsed the note. Woods said to him, " I look to 
you for payment," and on this testimony the plaintiff rest- 
ed his case. 

AnSum^ for the defendant, contended that the plaintiff 
had produced no evidence of a demand of pajrment of the 

19 
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maker, and notice of non-payment to the indorser. That 
the words, " I look to you for payment," at the time of in- 
dorsement, could not supply the place of a demand and no- 
tice. 

Etrifff contra. 

Edwabds, J. There is no evidence of demand of pay- 
ment of the maker, and notice of his faUure to pay to the 
defendant. The words proved, express the views of every 
person taking security for a demand, by indorsement or 
otherwise. 

The plaintiff then proved a demand of payment, sixteen 
months after the date of the note, and due notice to the de- 
fendant at that time. 

Afiikon then moved a non-suit, on the ground that the 
defendant was discharged as indorser by the plaintiff's un- 
reasonable delay in presenting the note for payment, and 
dted Sice et at v. M^Oormick, 1 Cow. 397 ; Martin v. WinS' 
bwj 2 Mason, 241. 

Xing, contra, insisted that the laches in this case was ex- 
cused on account of the peculiar circumstances attending 
the indorsement, which had been given for the express pur- 
pose of procuring indulgence to the maker of the note. 

Anthon, in reply, cited Field v. Ntckerson, IS Mass. 181. 

Edwards, J. The circumstances of this case do not ex- 
cuse the plaintiff's neglect ; they are in nowise special. In 
all cases where a note is payable on demand, and an in* 
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dorser is taken, the object is indulgence to the maker. ] 
cannot distinguish this case from Sice y. Mc(hrmick,{l) 

Plaintiff non-suited. 



(1) This subject is Teiy fully discussed, bj the counsel and the courts In 
the case o(,SiceY.JrCformickt 1 Coir. 397. In that case there waa^ in ef- 
ftct^ a loan of money for a year, within which time a larger sum was to be 
loaned, and a bond and mortgage taken for both. In about five months af- 
ter this arrangement) the maimer became insolvent, and the place was aban- 
doned. The note was payable on demand, and indorsed by defendant It 
was presented to the maker for payment^ five months after its date, and on 
fiulure to pay, on account of such, his insolvency, notice was given to the 
defendant The court held, that five months was an unreasonable delay, 
where all the parties resided in the same city ; and, also^ that the ikct) that 
the note was given for money lent, and payable on demand with interest^ did 
not take the case out of the rule; and, also, that where all the facts were 
ascertained, reasonable time was a question for the court 

The court, in deciding this dose, was much influenced by the case of JFteU 
▼. Nuskeraon, (13 Mass. 131,) in which the notes were also payable on de- 
mand with interest, and where the court held that a demand and notice, eight 
months oiler date, all the parties living in the same city, was not in reaaona* 
ble time. The remarks of the court, and of the respective counsel engaged 
in this case, are entitled to great respect^ and seem to cover the whole field. 
This was fully proved to be a case of loan, all the circumstances attending 
which were fblly known to the indorser. The charge of the judge^ at the 
trial, seems to have been made with a view to bring the matter most fully 
before the oourt; they were directed, that the particular circumstances un- 
der which the note was made and indorsed, had no bearing on the case ; that 
the indorsement of a note payable on demand, with interest, like the indorse- 
ment of a note payable at a day certain, was a conditional contract on the part 
of the indorser; that the condition on which the indorser agreed to be re- 
sponsible for such a note was^ that the holder sliould make a demand on the 
maker within a reasonable time, and should give notioe of non-payment; 
that, if the demand was not made within reasonable time, the indorser was 
discharged. 

The Judge also directed the jury that what was reasonable time^ was a 
matter of law. That a delay of eight montlis was unreasonable, unless ao- 
countod for on legal principle. The juiy, under this direction, having found 
Ibr the defendant, the case came up for review before the whole court Tb0 
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fUintiCri oounael took the popular view of the queation, and contended that 
notes of thifl description were a common assaraace for debts in this coa^itry, 
and that, therefore, an effect ought to be given to them acoordlng to the in- 
tendment of the parties, which was, that the indoraer puts himself in the 
place of a surety, and is equally liable with the promissor, whose liability 
again is limited only by the statute, subject to an intermediate demand at 
any time within that period, at the will of the maker, Arom which time the 
parties assume the same relation to each other as parties to a note payable 
at a day certain. 

The counsel, for the defendant^ contended for the strict rule of law, grow- 
ing out of the contract, as a promissory note, that the demand must be made 
in reasonable time, and notice given to the indorser ; and that reasonable 
time was a question of law. 

The oourt said it was remarkable that the law, relating to so familiar a 
species of written contract as a promissory note payable on demand, should 
at this late period, (1816,) be doubtfhl. That it is certain that no dectsioBS 
have taken place in England, or In this country, upon the points brought 
into question in the present action. It is also known that the opinions of re> 
^pectable lawyers differ widely respecting the character and legal qualities 
of the contract ; that, in the metropolis, (Boston,) it was the common opin- 
ion, among merchants, that it is a security for ;noney, and may lie in the 
hands of the indorsee for an indefinite time, provided, when he shall demand 
payment and is refbsed, be give reasonable notice of the refusal to the in- 
dorser. On the other hand, in some parts of the country, it has been under- 
stood that the same strictness is applicable to contracts of this kind, as to 
notes payable on a day certain ; so that, as they are, by law, due immedi- 
ately after they are signed, they must be demanded on the same day, and 
notice given to the indorser. 

The final opinion of the court was, that such notes are Hke bills payable 
at sight, and that the Indorsee is bound to make demand In reasonable time, 
in order to charge tlie indorser ; but, that it does not enter into the calcula- 
tion of the partieA that the note is to be considered as due when drawn, in 
such a manner as to require, in all cases, a demand the instant, or the same 
day, it may have been indorsed ; it must be demandedf however, in reasona- 
ble time, which may vary according to the circumstances and situation of 
the parties, to be determined by the Jury under the direction of the court 
It is impossible to fix any precise time; each case depending upon its own 
circumstances: as in the case of a bill payable at sight, which must be pre- 
sented as soon as can conveniently be done, taking into view all the drenm- 
stances of the holder and the drawer. How fiur an understanding between 
the parties, that the note was made and indorsed as securi^ for a debt^ and 
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ma to ]]6 without demaDd, would be admisBible, to control the case and en- 
\BTge the liability of the indoner, the court declined to decide. 

In 1829, this queetion came before the superior court of the city of New 
York, and it was then held that the rule, requiriog a presentment within 
reasonable time, was intended for, and is applicable to negotiable instruments 
made for commercial purposes only, and was not intended for cases of sure* 
tyshipb or notes like the one in question in that case, which was a note pay- 
able on demand, for value received, with interest from the date, without de- 
fldcation or de&ulk That such a note was evidently excluded from the rule 
by the peculiar circumstances attending it^ which were its peculiar form, the 
fkct that the holder was an old man, residing at some distance from the dty, 
that a payment of one year's interest was indorsed on the note, fta, and, un- 
der all the circumstances of the case, which the court received in evidence, 
a demand and notice, nineteen monpis after the date^ was within reasonable 
timei Trcdand v. jB^de, 2 Hall, 420. 

I am not aware of any case, either here or in England, introdudng any 
satisfactory or decisive role on this subject, and I presume this must neees- 
aarily proceed from the character of the paper, and the varied objects of those 
who use it It is invariably a securi^, accompanied by an intention to in- 
dulge at the will of the holder, and any act of the oourt^ introducing any 
stubborn rule on the subject^ would be destructive to the instrument as a 
security. 

In ICasaacfausetts, a statute has been passed, in the year 1839, by which it 
is expressly enacted, that no presentment to the promissor, and demand on 
Mm for payment of a note payable on demand, shall be deemed to be within 
rcAoonable timc^ so as to charge the indorser, unless made on or before the 
last of the sixty days firom the date of the note, without grace. In this way 
the matter may be r^^ated, and the habits of the people properly moulded 
to a fixed rule of action ; but. still, it is obvious that the use of the instni- 
ment^ as a seourity with indu^noe^ is essentially limited. Another wi^ re- 
mains^ which may be preferable by making a demand and giving notice im- 
mediately after making the histrumenti in which event the obligations of 
maker and indorser would be governed by the statute of limitatlottB) whidi 
would, in general, suffice for all the indulgence contemplated by such an as- 
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MAECH CIRCUIT, 1824. 



COBAM EdWABDS, J. 



MuBRAY, Sarvivor, &c., against MtJMFOBB. 

Wbera partnenhip 10 dis^olTed by oonsent, the partnen still oontmna joint 
tenants of the partnership proper^ for the purpose of settling the oc^part- 
nership oonoems, and, on the death of either, the survivor takes the whole 
and may maintain detinue against the administrator of the deoeaaed part- 
ner. 80 held in banc after a different ruling at Nisi Friua, 

Detinub, for divers ledgers, and books of aocoant, be- 
longing to the late mercantile firm of Murray & Mumford, 
of which plaintiff was the surviving partner. 

Plea, fion-deiinetj with notice of special matter, in which, 
among other things, it was stated that the defendant would 
give in evidence, in bar of the plaintiff's action, that the 
said partnership was dissolved, by mutual consent,, in the 
year 1806, and the books claimed in this cause left^ by like 
consent, with Mumford, the deceased partner, of whose will 
the defendant is one of the executors. 

The plaintiff proved that, prior to the commencement of 
this action, he demanded from the defendant the books of 
the said firm, who refused to deliver them, alleging that he 
was one of the executors of Mr. Mumford, and that the 
said books were properly in their possession as executors, 
and that he would not deliver them. 
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It was admitted that the partnership was dissolved, by 
mutual consent, in the year 1806 ; that Mr. Mumford died 
some years subsequent to such dissolution, and that the 
said books contained outstanding accounts of the said firm, 
which were still uncollected. 

On this admission of &ct8, the plaintiff rested his case. 

WavMT^ for the defendant, then moved a non-suit, and 
contended that the plaintiff, to maintain an action of &- 
imut^ was bound to show exclusive property in the chat- 
tel in himself. 8 Yin. Det 23; Bulst 203. 

That, the co-partnership leaving been dissolved by mu- 
tual consent, the co-partners became tenants in common kA 
the partnership property, and could neither maintain eb> 
tinut nor trespass against each other. 

Sedgwick^ for the plaintiff, insisted that the title to all the 
choses in action vested in the plaintiff by survivorship, that 
an action could be maintained for them, in his name only, as 
surviving partner, and that he was, therefore, entitled to 
the custody of the books containing the evidences of such 
property. He cited, Wate. 209 ; 2 Dall. 68 ; 1 Mass. T. 

&104. 

• 

Edwards, J. This action might have been sustained if 
there had been a dissolution of the partnership by death ; 
but here, the dissolution being by mutual consent, each 
partner became thereby equally entitled to the partnership 
property, and could not ]bring dstinue for it against his oo* 
partner. They were tenants in common, and, upon the 
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death of Mumford, his rightB vested in his ezecaton, who 
became tenants in common with the surviving partner.(l) 



Plaintiff non^suited. 



Sed^ioickf for plaintiff. 



Wamar and Buckky, for defendant 

(1) Thjfl cause oame before the supreme oour^ and a new trial was grant- 
ed in October term, 1826, the court being of opinion that the disacdution did 
not ipw facto destroy the joint lenancj of the partners in the partaerdiip 
property and create a tenancy in common. That they were still partners for 
the purpose of settlmg the partnership concemSi and that^ on Mumford*s 
death, the plaintiff, as surviving partner, was entitled to all the chosee in ao> 
tion and other evidences of debt belonging to the concern, which ooold only 
be odlected in his name^ and thai ha was oonseqaently entitled to the exicbt 
aire custody and control of the books of account^ as inddentB to the debt^ 
er choaes in action. 6 Ck>w. 441. 



r 
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JUNE CIEOinT, 1824. 



Ck)RAM Edwabdb, J. 



DxaROOT y. Blaeb. 

Ptiol testimoDj inadmissible to show that an indoraer, at the time ofiDdoii^ 
ing^ agreed that he would be liable notwithstanding holder should omit to 
present for payment and give him notice of non-payment 

The deolaration in this case (which was an action of as* 
sumpsit,} contained a yariety of counts, and, among them 
three, each of which was on a promissory note indorsed by 
the defendant) and contained a special ayerment excusing 
presentment to the maker and notice to the indor8er,thtts: 
*' that the plaintiff when the note became due and payable, 
was ready and willing to pre^nt the same, and demand 
payment, but the defendant wholly dispensed with and dis* 
charged the said plaintiff from the presentment thereof to 
the maker for payment,^' &c. To proye this ayerment, the 
plaintiff offered to show that when the defendant indorsed 
the notes, it was expressly agreed between him and the 
plainti£^ the indorsee, that he should be under no obliga- 
tion to present them for payment at maturity, nor to notify 
him as indorser in the eyent of non-payment by the maker. 

Anihon^ for the defendant, contended that such testimony 
was inadmissible ' 
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1st. Because it did not prove the averment as laid, viz: 
that, at maturity^ presentment was dispensed with ; and 

2d. Because it went to annul the terms and conditions 
of a written contract, the indorsement, by a contemporane- 
ous parol engagement. He cited. Home et aL v. Orehan^ 8 
Camp. 57 ; Rawson ei oL v. Walker^ 1 Stark. 861 ; Thomp- 
son V. Ketdium^ 8 Johns. 189 ; Chittj on Bills, 61. 

SIossoTij for the plaintiff, insisted that it was competent 
for the indorser to waive the strict condition introduced for 
his advantage, and that it was immaterial at what time 
such waiver was made. 

Edwards, J. The testimony is inadmissible. The con- 
tract of the defendant, by his indorsement of these notes, 
was that he would pay them, provided the makers failed to 
])ay upon presentment, at maturity; and provided, also, 
that, in such event, the holder gave him immediate notice. 
This contract, for the purposes of this question, must be 
considered as written over the indorsement of the defend- 
ant. The parol testimony, therefore, goes to show a sim- 
ultaneous contract directly at variance with the written en- 
gagement. It would be dangerous, in the extreme, to re- 
ceive siich testimony .(1) 

Sbssoriy for plaintiff 
Anihon, for defendant. 



(1) The aame rule was laid down in Sice ▼. (hmnmgluKn, 1 Oow. 4t. There 
a note was made pajable on demand, and, in an action against the indoner, 
parol eyidenoe was offered to show that the note was given for a loan of mo- 
ne^, which, it was agreed, was not to be demanded within a year. The 
ooort said, there is a sound legal objection to this parol proot The note is 
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payable on demand. The eflbct of the undertaking, between the plaintiff and 
the maker, ia to make it payable at a future day. 

In Thompson y. Ketchamf (8 Johns. 189,) tde note, on the (aoe of it, was 
^jable immediately. The court there held, that the time of payment is 
part of the contract^ and, if no time is expressed, it is payable immediately. 
When the operation of a contract is clearly settled, by general principles of 
law, it is taken to be the true sense of the contracting parties^ and it is 
against established rules to yaiy the operation of a writing by parol proo( 
which goes to alter, in a material degree^ its effect, by making it payable at 
tome distant and nndeflned period. 
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The Tradesmen*! Bank t. Woodward and Osborn. 



SDPERIOB OOUET. 



KARGH ST, 1891 



Before Hoffmak, J. 



The President, Directors and CoMPAinr of the Telades- 
men's Bank, of the city of New York, against Tho& 
Woodward and Barnabas Osborn. 

In a Buret/ bond, the recital limitB and oontrola the oonditioD, 

This was an action of debt on bond against the defend* 
ants, as sureties of one George B. Starks. 

In the month of June, 1828, Starks was appointed, bj 
the plaintiff, first book-keeper, find, on that occasion, gave 
his bond to them, with the defendants as his sureties, in 
the penal sum of $8,000. Prefixed to the condition of this 
bond, there was a recital, stating that, at the request of 
Starks, the plaintiffs had appointed him first book-keeper, 
and that the business of the bank occasionally required the 
aid of such first book-keeper in the discharge of other du- 
ties there. The condition of the bond then provided as 
follows : 

I. That Stark should well and faithfully perform the da* 
ties assigned to and the trusts reposed in him, as such first 
book-keeper, so long as he should continue in that capa- 
city. 
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n. Or, if he should perform any other office, dutj or em* 
ployment, at the request of the president^ directors and 
company, or of any officer of the said bank, then that he 
should faithfully perform the duties assigned to and trusts 
reposed in him in such other office, duty or employment. 

IIL And, also, such other duties as might, from time to 
time, be assigned to or undertaken by him, in relation to 
said corporation ; and 

lY. Make known, to the president and cashier, for the 
time being, without delay, any fraud, false entry, error or 
mistake, which he should or might discover or know to 
have taken place in any book or books belonging to said 
corporation, or in any transaction or thing relating to the 
business and affairs of said corporation ; and 

Y. Should faithfully keep the secrets of the said corpo- 
ration, which might come to his knowledge while in the 
service of the same. Then the said obligation to be void, 



Starks filled the office of first book-keeper until the 11th 
Jaly, 1826, when he was promoted to the office of first 
teUer, which he continued to fill until the 17th day of July, 
in the same year, when the operations of the bank were 
suspended by an injunction from the court of chancery. 
This injunction was dissolved, and the bank resumed its 
business, 18th September, 1826, at which time the duties 
of the two offices of first teller and first book-keeper were 
imposed upon Starks, and his salary increased. He dis* 
charged the duties of these offices until the 28th Septem- 
ber, 1830, when he was relieved firom the duties of first book- 
keeper, another person being appointed permanently to 
that office, and he was then appointed to the office of first 
teller, which office he continued to fill until the 2d April, 
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1881, when he retired, on account of impaired health, and 
shortly afterwards died. 

Some time after his resignation it was discovered that he 
had defrauded the bank of $1,400, in his character and of- 
fice of first teller. The false entry, to cover the fraud, be- 
ing made under date 80th September, 1880, in books to 
which he had access as first teller, and it appeared that 
such fraud must have been committed between the 10th 
June, 1880, and 80t;h September, 1830, and that everythiug 
in the department of the first book-keeper was correct 

Four breaches were assigned in the declaration : 

1. That he was first book-keeper from the 20th June, 
1823, until 11th July, 1826, and did not faithfully perform, 
during that period, the trusts reposed in him as first book- 
keeper, but did, by false entries, &o., defraud, &c 

2. That he was first teller from 11th July, 1826, untQ 
17th July, 1826, and did not faithfully perform, during 
that period, the trust reposed in him as first teller, but did, 
by false entries, &c., defraud, &c. 

3. That he was first book-keeper and first teller, from 
15th September, 1826, until 28th September, 1880, and did 
not faithfully perform, during that period, the trusts re- 
posed in him as first book-keeper and first teller, but, as 
such first book-keeper and first teller did, by false entries, 
&c., defraud, &c. 

4. That he was first teller, from 28th September, 1880, 
until 2d April, 1831, and did not, while he was such first 
teller, faithfully perform the trusts reposed in him, but did, 
by means of false entries, &c., defraud, &o. 

To this declaration the defendants pleaded non e$t fadum 
and performance. 
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The bond and the above defalcation having been proved, 

Lord and Anthon, for the defendants, moved a non-suit, 
and contended that the condition pf the bond being larger 
than the recital, the effect of the recital was to restrain it 
That the obligation of the defendants, as sureties, was con* 
fined, therefore, to defalcations of Starks in the office of 
first book-keeper, and in the discharge of such duties as 
might occasionally devolve on him temporarily while he 
held such office of first book-keeper. That the fraud, in 
this case, was committed by him, either while the risk had 
been greatly increased by adding to the office of first book* 
keeper, the office of first teller, which enabled him to pur* 
loin the funds and conceal such purloining by false entries, 
or while he filled a totally distinct office, and in a charac- 
ter not contemplated by the bond. They cited, Lord Ar- 
Ungton v. Merrick^ 2 Saund. 414; Daiie v. Oridley, 4 B. & 
P. 87 ; Barker v. Packer, 1 D. & E. 294 ; Liv. Water-tvorka 
v. Alkinson, 6 East, 610; PearsaU v. Summersett, 4 Taunt. 
597 ; Hassel v. Clark, 2 M. & S. 863 ; Bigelow v. Bridge, 8 
Mass. 275 ; OommonweaUh v. Boynton, 4 Dall. 282 ; Sl Sa- 
viour V. Bostock, 6 B. & P. 175 ; Swvison v. Cork, 1 Big. 452 ; 
Thcob. on Sureties, p. 66 ; Milkr v. Stewart, 8 Wheaton's, 
680; U. S. V. Kirkpatrick, ib. 720. 

D. B. Ogden and Oriffe:ix, for plaintiffs, contended that 
the fraud, whether committed while Starks held the two 
offices of first bookkeeper and first teller, or while he held 
that of first teller alone, was fiiUy within the condition of 
the bond, and that when the recital and the granting part 
of a deed vary, the granting part control*?, and that the 
case of surety bonds forms no exception to this rule. They 
cited, 6 Johns. G. C. 28 ; 1 Pet. 72. 



s 
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Hoffman, J. This case does not appear to be free from 
serious doubts. My prudent course will be to deny the 
non-suit, and allow a verdict to be taken subject to tbe 
opinion or the court, with leave to enter a verdict for de- 
fendant8.(l) 

Verdict for plainti£b accordingly. 



(1) In Janoaiy term, 183S, this case was argfued before the whole coja% 
the defhodant's counael reljiDg on the cases th^ cited at the trial, and the 
plaintiOh relying on the cases cited by them, and particularlj on the case from 
Peters. At the ai|^ment» Oaklej, J., asked whf there had not been a de- 
murrer interposed to the breaches deemed too broad for the recital, to which 
Lord, for defendant, replied that this oould not be done, as some of the 
brsachee were good in point of law. Sed VidSt I Chitty on Plead. 643. 

In Februaiy term, 1836, the court decided for the defendant^ and the ver^ 
diet was entered accordingly on the grounds contended for by their counsel. 

In Huntington v. ffavm^ (6 Johns. 0. C. 27,) Chancellor Kent states, with 
accuracy, the rule of law in relation to the effect of a recital In an ordinary 
deed itUer paniee, upon the granting part, which will be found to differ entirely 
from the rule as applied to mrety <MigaHone. The recital in the first class 
of cases, {deeds inier partes^) as a general rule^ cannot be permitted to con- 
trol the operation of the deed ; this is a well settled rule of construction. 
There never was a case (he says) In which a recital controlled the plain words 
of the granting part of a deed. He confirms his view of the subject, by a 
reference to the opinion of Lord, 0. J. Holt, in Bath t. Mmigem, (3 Ch. Gas. 
101,) who there says, *' that the reciting part of a deed is not at all a neoea- 
sary part, either in law or equity; that it hath no effect or operation when it 
comes to limit, then the deed is to have its effect, according to what limita- 
tions are therein set forth: and the Lord Keeper affirmed what Lord Holt 
said, observing that the recital, in a deed, is not made the measure of the 
limitation in it" Vide eiiam, Dixon on Title Deeds, 619. 

In all such deeds the words of the grantor are taken most strongly against 
himself: hence the rule, above asserted, necessarily follows. 

The case is otherwise with the obligation of a surety. The second 
class of cases referred to the contract of the surety, being stridiasimi 
Jwia, the words are never pressed beyond their plain import, and the 
judges are astute in seising upon every favorable rule of interpretation foi 
his protection. Hence the recital in such contracts^ undertaking to express 
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the precise intent of the parties, controls the condition or obligation whicb 
fbllowB, and does not allow it anj operation more eztenaiTe than the re<^tal 
which is its key. The olBce of the recital in such oases, therefore, is of oon- 
trolling import: the condition indeed is deemed " a technical version of the 
redtal, and framed with a view to future (^ration." Hence, in surety obli- 
gations, it seems well settled that the recital restrains the condition. Hurlea- 
ion on Bonds, 33 ; Cott^, qf London jist., Ac ▼. Md, 6 Ad. it Ellis U. & 
614; Barimaker y. Wdb, 6 Iredell, 6V. 



80 
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Wood T. Wbita. 



SUPERIOR COURT. 



nSRUARY 8, 183A. 



COBAM JOKBS) C. J. 



David C. Wood against Ebenezeb White and Hbnbt 

Whttb. 

A pl6% pms darrim oonUmtanee of ft matter in abttemen^ is not a waiT«r 
of the preoeding pleas to the mecits. 

Assumpsit on a promissory note indorsed bj the defend* 
ants. 

Several special pleas, in bar, had been interposed on the 
record, by the defendants, and, after issue was joined on 
these pleas, the defendants holding certain promissory notes 
indorsed by the plaintiff, who resided at Philadelphia, pro- 
ceeded against him as an absent debtor. Upon issuing the 
warrant, the debtor gave his bond to supersede it, pursuant 
to the statute. This bond is conditioned to pay, to the at- 
taching creditor, ** the amount justly due and owing to hinL" 
Upon this bond the defendants, within the time allowed by 
the statute, brought this suit This being considered, bj 
the defendants, as drawing all the matters of account, be- 
tween them and the plaintiff, into the suit upon that bond, 
for adjustment^ they pleaded the same jmis darrten ecmiinyr 
once in this case. 
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To this plea the plaintiff, however, demarred, and the 
court sustained the demurrer. And now, at the trial, the 
plaintiff insisted that the plea puis was a waiver of all the 
preceding pleas, and objected to their offering any proof 
under them. 

Jones, C. J. The matter pleaded '^puts darrien oontmu* 
aince^ was not in bar of the action ; if it had been, the plea 
would have been clearly a waiver of all.preceding pleas : it 
was matter in abatement only, and, therefore, did not waive 
the former pleaa Baynor et al v. D}/eU^ 2 Wend. 800.(1) 

MereHih and Hdll^ for plaintiff. 

WaVis and Anthon^ for defendants. 



(1) This rale seems well sustained, from the eariiest times. Lot4 Chief 
Baron Gilbert, in bis excellent "History and Practice of Civil Actions^" thos 
states it upon authorities: *' The pleas (pvis, fta,) are two-fold, viz. in abate* 
menty and in bar; if anything bippens^ pending the writ to abate it| this 
may be pleaded puis darrien conUnuance^ though there is a plea in bar, for 
this can only w4ive all pleas in abatement that were in being at the time of 
bar pleaded, but not subsequent matter. But though it be pleaded In abate- 
ment, yet^ after a bar is pleaded, it is peremptory, as well on demurrer as on 
trial, because^ after bar pleaded, he has answered in cfaief and, therefore^ oaa 
never have judgment to answer oyer. Gilbert's Practice, 106 ; Bailer's N. 
P. 310 ; 1 Ohit^ on Pleading, 637. When it is pleaded in abatement, and 
found against the defendant, the issues in bar, however, must still be tried. 

In relation to matters of fact, occurring after the defendant has answered, 
and wbid), under the old practice, were brought before the coort by plsa 
jnM, the Code of Procedure is silent It is presumed the practice of tb« 
oourt of chancery must be here resorted ta Such matters must be^ there* 
fore, introduced by supplemental answer. 1 Barb. C. P. 166. It seems rea- 
sonable that the logic of the old cases must still, however, prevail, wher^ 
ever the new matter is an abandonment of the first defence. 
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BAjnond ▼• Howfamd. 



SUPREME COURT. 



FBBRUABT CIRCTTTT, 1835. 



Coram Edwards, C. J. 



Jkfther Ratmond against Gardinkr G. Howland. 

When the oorrespondenoe of a part7 ii p>rodiioed» on a petitloQ fer % dto- 
ooTerjr, the whole most be reed to the Juxy; it is not oompetent to the 
pertjy who has bo procared it, to reed detaohed parti. 

Special action on the case, for a false representation of 
the character and credit of a firm in the West Indies. 

The plaintiff, prior to the trial, presented his petitbn to 

a judge, pursuant to the revised statutes, praying that the 
correspondence between the defendant and the foreign 
house, might be brought into the office of the clerk of the 
court finr his inspection, and to be used by him at the trial, 
kc 

The prayer of the petitioner having been granted, and 
the defendant having brought in, under his oath, the whole 
correspondence as required, the plaintiff offered to read se- 
lected parts only ; this was opposed by the defendant, who 
insisted that it was an entirety, and that the whole ought 
to be read. 

Edwards, J. These proceedings are in lieu of a bill in 
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equity for a dificoverj, and if a party, in such case, will use 
the answer, he must read the whole of it if insisted on by 
the opposite party ; and that consequently, if insisted on, 
the whole correspondence must be read in this case. It 
was read accordingly, and the jury rendered a 

Verdict for defendant.(l) 

Sedgwick and Dvjer^ for plaintiff. 

JEan^, Staples and Anihon^ for defendant 

(1) This cue was reviewed bj the 80{xreme court in Jul/ tem^ 1S31, end 
the jadgment at Nisi IMua siuitAined. 

Nelson, C J^ in pronouncing the opinion of the whole oonrt, said: '*It 
would be obviooslj unjust^ if the part/i who has procured the oQrrwpond^ 
ence of his adTenai7 with a Tiew to draw flrom him &voraUe admissions or 
evidence, should be permitted to select, at pleasure, such portioDS of it as 
might alone be turned to his account to the exclusion of the residue, and 
thereby preclude all possibility of explanation. Insulated letters^ out of a 
series^ must neoessarilj afford an erroneous and partial view of the mind and 
conduct of the writer ; and to tolerate a selection of them for evidence^ after 
an oi^xsrtunl^ for inspection, would operate almost as ii^uriously to the 
rights of the party as if his adyersary were allowed to control the proof he 
should give on the triaL 

In eflbct, admissions are sought for by the introduction of this ccmespond* 
enoe^ and, the whole called for, should be heard in analogy to the rule^ that 
tiM whde of an admission or conversation must be taken together. Aqr* 
mond V. Ewiandt 17 Wend. 392. 
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SUPERIOR COURT. 



MARCH 9, 1836. 



Coram Jokes, C. J. 



William Puroell against Stephen Potter. 

An ftuthority to ezecnte an instrament under seal, muit be itedf under seaL 
A sealed demise, executed under a parol authority, does not preclude e?i* 

denoe of a parol demiaei wfaioh, when aooooapanied by occupancryi is suffi- 

dent 
Where a bulkhead, at the same time, formed the side of a street or pablie 

highway, ft was held, that an incumbrance of such bulkhead was a publSo 

nuisance, and the leasee could not dalm damages without proof of special 

injury. 
A remedy given by statute, does not supersede a remedy, alroady ezisttiif 

at common law, for the same iijuiy. 

Case " for patting divers large qoantities of boards and 
lumber upon a bulkhead of plaintiff, so as to prevent him 
from using it, and thereby hindering and obstructing ves* 
sels from loading and discharging there." 

Plea, not guilty. 

The plaintiff, to establish his title to the bulkhead, pro- 
duced a demise, under seal, signed " J. B. Taylor, attorney 
for J. J. Astor," and, having proved the hand-writing, of- 
fered it in evidence. 
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The defendant insisted that the authority of Tajlor, un- 
der seal, ought to be produced. 

Jones, C. J. You must show proper authority iu the 
attorney, and this can only be done by producing a power 
under seal. This is a well established rule.(l) 

The plaintiff then examined Taylor, the attorney, who 
testified that he was the general agent of Astor, by parol. 
He, however, also stated that he, as such agent, had de- 
mised the premises to the plaintiff, who had occupied, pur- 
suant to that demise, and paid rent 

Jones, C. J. The sealed demise is void, for want of 
power, but the parol demise and the occupancy are suffi- 
cient. The following facts were then proved : The bulk- 
head, in question, forms the west front of West street, on 
the North River, between Charlton street and King street 
The right to the wharfage of this portion was granted, by 
the corporation of the city of New York, to Mr. Astor, in 



(1) A written or parol aathoritj is sufficient to authorize a person to make 
a simple contract, as agent or attorney, and to bind his'prindpal therebf, 
without a letter of attorney under seal Chitty's Attorney, G. 6. 

A seal is not necessary for the conyeyance of a chattel, and, therefofe^ a 
parol power is sufficient Van Ostrand ▼. Beed^ I Wend. 43 L 

But an authority, to execute a deed, must be given by deed to render the 
deed ralia. lb. Cooper y. Hankin, 6 Binn. 616. 

A power under seal was always necessary, at the common law, to enable 
the attorney to make lirery of seizin : This distinction, between the dispo- 
sal of real and personal proper^ which rests upon the common law, proba- 
bly originated in the superior estimation in which real estate was held ia 
earlier days. 

The act of impressing the seal Imported greater deliberatioD, and, there- 
fore, naturally attended the transfer of that which was the most inyalnable 



812 NEW YORK l^ISI PRIUS CASES. 

Puroell V. Potter. 

August} 1810, and he had demised it to the plaintiff, from 
year to year, since May, 1831. 

The defendant was one of several extensive dealers in 
lumber, who, for the convenience of their business, had es- 
tablished lumber yards on the opposite side of West-streeti 
having tliis bulkhead in front, where sloops and other ves* 
sels were in the habit of landing their cargoes of lumber, 
for which they paid wharfage to the plaintiff. 

From April until late in the fall of each year, (which ia 
the period during which the navigation of the Hudson al* 
lows the lumber trade to be carried on,) the plaintiff proved 
that this bulkhead was continually covered with lumber. 
But it also appeared that upwards of one hundred vessels 
resorted to this bulkhead to discharge cargoes of lumber be- 
longing to defendant and other lumber merchants establish* 
ed there ; that so soon as one cargo was removed, another 
was landed, so that at no time during all the period com* 
plained of by the plaintiff in his declaration, a period of 
about four years, was the bulkhead unincumbered during 
the business season. 

• 

The plaintiff then insisted that the successive cargoes 
were not removed with proper diligence, and that the bulk- 
head was thereby rendered of less value to him, and, in or- 
der to show the extent of his damage, called witnesses to 
show the produce of other bulkheads, which evidence he 
proposed to follow up by proof of the inferior produce of 
this bulkhead and to claim the difference. 

Jones, C. J. Such evidence is entirely inadmissible; 
This bulkhead is the boundary of a public street^ and the 
incumbrance complained oi^ if it exists, is an incumbrance 
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of the public highway, and, therefore, a public nuisance ; 
for such an incumbrance an individaal maj have an action, 
if he can show that he has sustained a special damage. 
This is no way to prove such damage; it is altogether too 
vague and uncertain. 

The plaintiff then proved that, during the time mention- 
ed in his declaration, many vessels were anxious to dis- 
charge cargoes, at the bulkhead in question, but could not 
do so. It was very dubious, however, whether this pro* 
ceeded from a prior occupancy by other vessels or from the 
quantity of lumber on the wharf. In order, however, to 
bring such incumbrances home to the defendant, the plain- 
tiff proved that, on one occasion, a cai^o was landed for 
him, and that, the sloop having been detained^wo days by 
adverse winds, a part of it still remained incumbering the 
bulkhead at the departure of the sloop. He also proved 
that the defendant sometimes sold his lumber while lying 
on the bulkhead. 

The defendant, on this case, moved a non-suit on several 
grounds: 

1. That the statute, relating to wharves in New York, 
gave the only and proper remedy under corporation grants; 
viz. the right to remove the obstruction, at the expense of 
the owner, after notice. Vol. 2, B. L., p. 431, sec. 236. 

2. That the declaration complains of defendant putting 
lumber, Ae., on the bulkhead, and the evidence clearly 
shows a license from plaintiff so to do. 

8. That no proper evidence of damages, for the jury to 
act upon, had been offered, and that the quality of the evi- 
dence was, in this case, a question for the court. 

The court, however, ruled that the remedy given by the. 



I 
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statute, did not supercede the common law remedy ;(2) tbat^ 
as to the incumbrance itself and its excess beyond the li- 
cense, the question was for the jury, and that although the 
eyidence of damage was feeble, still it was enough in the 
first instance. 

The defendant then produced a record of a judgment for 
defendant, on a verdict, in the common pleas, in an action 
brought by the plaintiff against him, in which the plead- 
ings were precisely the same as in this case, and covering a 
large portion of the time embraced in the present declara^ 
tions. 

The plaintiff opposed this evidence, and insisted that it 
ought to have been pleaded. 

Defendant cited 1 Chitty on Pleadings, 482 ; 2 Stark, on 
Ev. 860. 

Jones, C. J. I do not see how this matter could be 
pleaded; it only goes to part of your claim. It is good 
evidence, as far as it goes, under the plea of not guilty, de- 
fendant having been acquitted pro tanto. The courts have 

(8) The statute, referred to, providea, that if anj wharf in tlie ci^ oTNew 
York, shall be encumbered with lumber or other artidee, so as to incommode 
the loading or unloading of vessels, the owner, after notice, &c., may remove 
the same and keep them in cuslodj till the chaiges of removal and storage 
are paid. It will bo here observed, that there is nothing in this act making 
it oompulsoiy in the owner of the wharf to pursue this remedy, it is, there- 
iBre, cumulative merely, and not exclusive; and with regard to such statute 
remedies, the rule is clear **if a statute gives a remedy in the affirmative 
(without a negative express or implied,) for a matter which was actionable 
by the common law, the party may sue at the common law as well as upon 
the statutes, for this does not teke away the common law remedy. 
dm V. WOton, 6 Cow. 169. 
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been verging yery fast to the establishment of the rule, 
that eveiy thing touching the merits may be given in evi- 
dence under the general issue. 

The defendant, in addition, proved due diligence gene- 
rally on his part, in removing his cargo in convenient sea- 
8oh after they were landed, and that whatever obstruction 
occurred, was the necessary result of the extent of the pe- 
culiar business carried on at that bulkhead. 

The court then directed the jury, that^ to entitle the plain- 
tiff to recover, he was bound to prove three things : 

1. An incumbrance by the defendant 

2. A specific injury sustained by plaintiff from such ob- 
struction. 

8. The extent of that injury. 

That| if this had been an incumbering of a private way, 
the jury might, from general proof of incumbrance, give 
damages at large. But, this being a public highway, a dif- 
ferent rule applied, and it was the duty of the plaintiff to 
show a precise and special damage arising from an obstruc* 
tion by the defendant(8) 

Verdict for defendant 

Sherwood and Russdy for plaintiff. 

Afuffum and Gutting, for defendant 



(3) The oaae of the Albany Baaing Lansing r. SmUK^ (4 Wend. 9,) will be 
fannd to bear some resemblance to the principal case. 

The dissenting opinion of senator Allen, in that case, shadows forth a 'sub- 
tle point in relation to the rights of the plaintiff in the principal case. It is 
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not much elaborated, but fieems to aflsume this form, that a grant to a& in- 
dividual of a matter of public interest, eyeiy invasion of which, before tho 
grants would have been neoessarilj a public nuisance, causes the grantor to 
be so far a representative, quoad Jiae^ of the public, that sndi acts become^ 
as to him and his rights, a private nuisance, and evidence of his own par- 
ticular damage within the rule. Be this, however, as it may, the rule ha or* 
dinary cases, as asserted hj the learned chief Justice, is well established» that 
every individual, who receives actual damage from a public nuisance^ inay 
maintain a private suit for his own injury upon proof of damage peculiar to 
btmsel£ This point is elaborately discussed by Sutherland, J., in his opimoa 
on this case in the supreme court, where all the authoritiea are reviewed. 9 

Cow. ue. 



9 
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-J -I M ||-^ 



SUPERIOB COURT. 



APRIL 8, 1835. 



COBAM HOFFMANi J. 



LoRBAUX against Mange. 

WiMther the oath of a party at the custoni'bouae^ stating the prime coat of 
an imported article, with a yiew to the duties to be paid, is coDdiutve on 
him in a controversj with a third person, in which such prime cost comes 
in question. Qw»e. 

An award, upon an arbitration between partners, directed certain goods to 
be brought into account at prime cost ^iKsre^ whether the entiy, at the 
oosfeom-house^ on the oath of one of the parties^ as to such prime oost| eon* 
dudes such partner. 

Befleyin in the detinet for divers gooda, &c. 

Plea, nan-'detind. 

The plaintiff and defendant had been co-parfcners in- the 
importation and sale of baskets. During the partnership, 
the defendant imported, from France, large quantities of 
baskets for his own benefit ; this seemed to have created 
dissensions, and the parties finally left all their difficulties 
to arbitrators, with power to the arbitrators to dissolve the 
partnership. The arbitrators accordingly awarded a disso- 
lution, and likewise directed that, in the adjustment of their 
concerns, the irregular or individual importations should be 
brought into common stock and be equally divided between 
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the partners, with the other stock on hand, and that the 
plaintiff shoald be charged one-half the original cost, with 
the expenses and three per cent, commissions. A division 
was consequently made, and after plaintiff had removed a 
portion of his share, the defendant refused to allow the re- 
moval of the residue, alleging that he had not been paid 
for the one-half of the individual importations. The plain- 
tiff insisted that he had been fully paid, and, upon his re- 
fusal to deliver, brought his writ of replevin. 

The question in this cause consequently was, at what 
price those goods were to be charged. The plaintiff pro- 
duced the affidavit of the defendant^ made at the custom- 
house' at the time of the entry, in which he swore, for the 
purpose of establishing the amount of duties to be paid by 
him to government, that a certain invoice, annexed to his 
affidavit, was true, and contained a true statement of the 
actual cost and charges of the articles in question, amount- 
ing to 1,000 francs. The plaintiff insisted that this affida- 
vit concluded the defendant on the question of price. 

The plaintiff had paid defendant at this rate, and so, in 
this view, entitled himself to the goods. 

The defendant produced another invoice, in which the 
goods were charged at 5,000 francs, and offered evidence to 
show that this was the true invoice, and consequently hia 
oath untrue. Taking this last invoice as the true prioei 
then the plaintiff had not paid enough to entitle him to the 
goods in question. 

Hoffman, J., severely censured the proceedings of the 
defendant, and then stated that he was not prepared to say 



NEW YORK NISI PRIUS CASES. 819 

Loreaax v. Mange. 

that the defendant's oath concluded him as to the value, 
although a celebrated judge, in England, had so held at 
Nisi Pnu8, That he would, however, leave it to the jury 
to fix the price from the evidence in the case, if any could 
be found on which they could rely. He, however, would 
strongly recommend them to take the defendant's oath, in 
this case, as the true estimate.(l) 

The jury, after many hours absence, were discharged, 
not being able to agree. 

Logan and ArUhan^ for plaintiff. 

a 

OuUing and BusseUf for defendant. 

(1) CAaii^>lMiv. Aiaer,18Johni.l68; Bino ^oLy. I¥mkUn,%Bak,9i 
Wetion T. Flamiman, 1 Umom, 30e. 
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Weetenrelt ▼. Jaoquelin. 



SUPERIOR COURT. 



JUNB, 1636. 



Coram Oaklet, J. 



Ja€X>b We^tebvelt, Sheriff, &c., against John M. Jao- 
quelin. 

Where gooda^ levied on bj the sheriff, have been oarried off bj a third per- 
son, and sold for their fbll value and the prooeeds received by him, the 
sheriff cannot affirm such sale, and recover in an action for money had and 
received, but must proceed in trover or trespass. 

Assumpsit for monejr had and received. 

Langlois, in Jane, 1884, recovered judgment against 
Scheltema et tix, in this court, and, upon sl fi. fa, issued to 
the plaintiff, sheriff of New York, on the same, he levied 
. on the property of Scheltema and his wife. A few days 
after the levy, the defendant (who had been, in the mean- 
time, appointed receiver of the property of Scheltema and 
his wife, upon proceedings in chancery between them and a 
certain creditor, under a mortgage,) took possession of said 
goods, so levied on by the sheriff, and sold them. 

Ouiting^ for defendant, insisted that an action for money 
had and received, would not lie; that the plaintiff's reme* 
dy was in trover. 
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Anihon e con. The title to the property is in the sheriflT, 
by the levy, who may proceed civilly or criminally, as the 
case may require, against persons depriving him of the pos- 
session. DiUenback v. Jerome, 7 Cow. 297 ; Barker v. Mil' 
ler, 6 Johns. 197; Pahier v. The People, 10 Wend. 165. 
The sheriff might have brought trover or trespass in this 
case. The goods having brought their full price, when 
sold by defendant, he has thought fit to waive the tort and 
bring the present action. WhlbraJiam v. Snow, 2 Saund. 
47 ; Sawle v. Painter, 1 D. & R 807. 

Oakley, J. I do not think the present action main* 
tainable. I shall, therefore, direct the jury to find for the 
defendant. 

Verdict for defendant 

(Jpon an application to. set aside this verdict, the court 
refused the motion, and ruled 

1. That there could be no doubt but that the sheriff, by 
his levy, acquired a special property, but that this was limit- 
ed in extent to the duty he had to perform under the exe- 
cution. 

2. That, when his possession is disturbed, his remedy is 
in trespass or trover. That, being bound by the execution 
to sell according to law, he must perform this duty strictly, 
the defendant being as much interested in it, by reason of 
the surplus which would come to him, as the plaintiff, and, 
therefore, an affirmance of a sale, made by a third party, 
would necessarily be an act of the plaintiff done without 
consulting the defendant. 

8. That where the sale could be considered the act of an 

21 
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agent, then the slieriff might affirm. That such was the 
case in 1 D. & R 807, where assampeit waa held to lie. 

ElUngwood and Anihtm^ for plaintiff 

Cutting^ for defendant 
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SUPEEIOB COUBT. 



OCTOBER 20, 1836. 



COBAK JONBS) C. J. 



John Cabow against Samubl Hoffman and others. 

An auctioneer having, in the course of his bnsineaa^ receired goods for sale 
at public auction, sold them and paid oyer the proceeds to the party from 
whom he recetred them. The property being afterwards proved to h% 
stolen property, he was liable to pay the value a second time to the right* 
ftd owner. 

Tbovbr. Plea, non-culp. 

In the month of January, ISSS, the plaintiff's store was 
broken open and robbed of property, in diy goods, to a 
large amount Some months after the robbery, the plain* 
tiff found a portion of his goods at the auction store of 
Mills & Co., in New York, who, upon the application of 
the plaintiff, produced the invoice which accompanied them 
when sent to their store for sale. On examining this in« 
voice, the plaintiff discovered that it was in the hand- writ- 
ing of one Pye, who, at the time of the robbery, was in 
plaintiff's employment, writing up his books. He imme* 
diately caused him to be arrested for the felony, and, upon 
such arrest^ letters were found upon him, addressed to him 
by the defendants, a respectable auction-house in Baltimore^ 
under the assumed name of Joseph BichardsoiL Thesa 
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letters covered invoices of various goods sold by them, on 
his account^ the proceeds of which were thereby remitted 
to him. 

Upon a petition presented to the court, pending the pro- 
ceedings, the defendants were ordered to produce a letter 
of advice, and all invoices sent on to them by the said Jo- 
seph Bichardson. Under this order, the letter of advice, 
together with the original invoice, were produced by the 
defendants, and were proved to be in the hand- writing of 
Pye, and the goods, named in the invoice, were identified 
as part of the property of which the plain tiflf had been 
robbed. The sales had all taken place, and the proceeds, 
$381 93, been paid over, by the auctioneer, before the ar- 
rest of Pye. Pye was convicted of the burglary, and sent 
to the state prison. 

The true value of the goods, with interest, amounted to 
$610 46. 

Patterson^ for the defendants, contended that the defendants 
having acted bonafde, without any knowledge of the theft, 
and having, in like ignorance, paid over the money to Pye, 
before his arrest^ could not be made liable in the present 
action ; and that, at all events, to sustain it, evidence of a 
demand and refusal, which were not pretended in this case, 
were necessary. He also insisted that they could, in no 
form of action, be charged with more than the amount they 
had received. 

Anthon, for plaintiff insisted that the only question in 
ihe cause was one of fact ; viz. the identity of the goods 
sold by the defendants, with those stolen, which was a 
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question for the jury. That, if the jury should establish 
such identity, it would then necessarily follow that the de-, 
fendants acquired no title to them or right over them, firom 
the delivery by the thief, and consequently the subsequent 
sale was an actual convei'sion, and thereby the defendants 
would be properly charged in this action. That the pay- 
ment of the proceeds to the thief, who was not authorized 
to receive them, afforded no valid defence. 

Jones, C. J. I shall leave it to the jury, on the ques- 
tion of identity, and shall also direct them, that the plain* 
tiff, if they find such identity, is entitled to recover the full 
value of his goods. My present opinion is with the plain* 
tiff on the main question of law in this case, on the grounds 
urged by the plaintiff's counsel. I will, however, reserve 
the point for the consideration of the court 

The jury found for the plaintiff, $610 46. 



In November term, the point reserved was argued, by 
Ani/iOTij for the plaintiff and by Lord and Patterson^ for de- 
fendants. Plaintiff cited Isaac v. Clerks 1 Bulstj 812; 
Earless v. Hoare, 1 Wik 8; Horwood v. Smithy 2 T. R 750 ; 
Con. Action on the Case Trover, D. ; Farrin^ton v. Payne^ 
18 Johns. 481 ; Stephens v. Spencer, 4 M. & S, 260 ; Wil- 
liams V. Merle, 11 Wend. 80. Defendants cited 5 Burr. 
2826 ; Smith v. Taung, 11 Johns. 285 ; 2 East> 755 ; 2 
Saund. Plead. & Ev. 478 ; 2 H. B. 478. 

The court, however, were unanimously of opinion for 
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the plainti£^ and oonsidered the case of WiOiamg v. Merk^ 
(11 Wend. 80,) condiiaiye on the point re8erved.(l) 



Judgment for plaintifEl 



Anihon^ for plaintiff. 



Lord and Patterson^ for defendants. 

(1) This oaae wm afterwards affirmed in the ooort fiv the oonreotioii of er- 
ron. 22 Wend. 286. 
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SUPEEIOR COURT. 



NOYSMBEB 9, 1836. 



Coram Jones, C. J. 



GsoBGE Abbowsmith against Helen Catlin and othen, 
Executors of Lynde Catlin, deceased 

When a person employs another to make for him a certain number of steam 
boilers^ on a special oontracty and, when thej are made^ reftases to recei7e 
them, a reooYerj may be had on the ooont for woilc, labor and materials. 

Assumpsit. 

The declaration contained seven counts: 

1. A special count, that, in consideration plaintiff would 
furnish the necessary materials to make and construct, and 
would make and construct five steam-boilers. for a steam 
engine, to a certain roIIing-mill| at the Sterling Works, 
owned by the testator, he promised to accept and receive 
the same, at and after the rate of fifteen cents per pound. 

m 

Avers tender^ and refusal to accept 

2. Work, labor and materials. 
8. Quant: vakbanL 

4. For store room. 

5. Groods sold and delivered. 

6. Goods bargained and sold. 

7. Insimtil oamputassent 
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The boilers, in question, had been ordered by a third 
person, of the name of Holly, whose authority was ques- 
tioned ; and, whether he had original authority, or whether 
his acts had been afterwards ratified by the testator, became, 
in the course of the cause, the important questions for the 
jury. The boilers, when finished, remained with the plain- 
tiff, the testator haying refused to accept them. 

It did not appear that there had been any argreement 
whatever as to price. 

Anthonj for defendants, moved a non-suit, and contended 
that^ admitting the authority of Holly, the plaintiff, under 
the circumstances of the case, could recover under no other 
count but the first, for not receiving, and that this count 
varied from the proof in setting forth a contract to pay fif- 
teen cents per pound for the boilers. He cited Saunder's 
P. & E. 535; Summons v. Surift, 5 B. & C. 857; ChapUny. 
Rogers^ 1 East, 191 ; Owenson v. Morse, 7 D. & E. 67; Ma- 
berly v. Shepherd. 10 Bing. 43 ; EUiot v. Pyhus, 10 Bing. 
512 ; Aikinsm v. Bell, 8 B. & C. 277 ; Oottmi v. Apsey, 6 
Taunton, 322. 

Jokes, C. J. It appears to me the plaintiff may recover 
on the count, for work, labor and materiak. I shall, there- 
fore, deny the non-suit(l) 

Verdict for plaintiff 

(1) The chief justice, in this case, was dearly wrong on the grounds as- 
serted by him« No recovery could be bad upon the evidence in this oase^ on 
any count except the first, and the counsel for the plaintiff was right in oon- 
finmg his efforts to that count, and to the right to amend it under the stat- 
ute. 
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In January term, this question was argued by Anthon, 
for defendants, and Ketchum, for plaintiff. Anihon cited 
the cases above stated, and Ketchum referred to Boorman 
y. Johnson^ (12 Wend. 577,) to show that the variance was 
amendable under 2 B. L. 406^ sec. 79. 

The court confirmed the verdict 



The property had not so passed to the defendant as to enable the plaintiff 
to reooyer on the counts for goods bargained and sold, or for work, labor and 
materials. When a thing is ordered to be made, while it is in progress, tlie 
materials belong to the maker. The property does not yest in the party who 
giyes the order, until the thing ordered is completed, and although, while the 
thing is in progress^ the maker may intend them for the person ordering, still 
he may afterwards deliyer them to another, and thereby yest that property 
in that other. Although the maker may thereby render himself liable to an 
action for so doing, still a good title is giyen to the party to whom they are 
deliyered. 

As to the counts for work and labor: if you employ a man to build a 
house on your land, or to make a chattel with your miiterials^ the party who 
does the work has no power to appropriate the produce of his labor and 
your materials to any other person. Haying bestowed his labor, at your re- 
quest, on your materials, he may maintain an action against you for work 
and labor. But if you employ another, to work up his own materials, in 
making a chattel, then he may appropriate the produce of that labor and ma- 
terials to any other person. No right to maintain an action yests in him 
during the progress of the work, but when the chattel has assumed the form 
bargained for, and the party has accepted it, the party employed may main« 
tain an action for goods sold and deliyered; or, if the employer refuse to ac- 
cept^ a special action on the case for such refusal. But he cannot maintain 
an action for work and labor, because his work and labor was bestowed on 
his own materials, and for himself and not for the person who employed 
him. 

These are the words of Bayley, J., in AHaiMon y. Befl, (8 Bam. A Ores. 
277,) and while on the one hand they show clearly the rules of law goyem- 
ing this species of contract, they, on the other, redeem the ancient practice 
from the censure of the ignorant, showing how closely connected the sound 
principles of the law are with well pleading. The rigor of the rule con8is^ 
ed well with that era of legal scienoe^ which exacted the viginii annonim Im- 
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eubratioMgf aod the Btatates in modem timefl^ antborizing amendmente ad Ub^ 
tum^ oonsist better with the preeent The flection of the atatate relied apon 
by the plaintiff^ and nnder which the case waa nitimatelj decided, waa qoite 
broad enoap^h to sostain anch decision. It was not a case of smprise, and, 
therefore, the oowt might disregard it at the trial, or amend after Terdict 



J 



NEW YOEK NISI PBIUS CASEa 881 



Bzeoatora of Leake ▼. Lawxeiioe. 



SUPERIOR COURT. 



ICAY TERM, 183e. 



Corah Jonies, C. J. 



ExscuTOBS of Leaks against Lawbencs, Sorviyor, &c. 

A record of ajudgmenti ia ikror of two penons avening fhem therein to be 
eo-partaen^ is evidenoe of sach oo-partnenhim in an action between them 
and a third partj, bat not oondnsiTe. 

Tms was an action of assumpsit to recover a sum of 
money due and owing by the firm of A. H. Lawrence & 
Co.i of which the defendant was the surviving partner. To 
establish the partnership a record of judgment, rendered in 
iavor of the defendants, as plaintiffii, against one Mowatt, 
on a promissory note, made to them as co-partners, was of- 
fered in evidence. The declaration contained an averment 
that they were co-partners, &c. 

Oriffm insisted that this was inadmissible ; that, to give 
it any effect, evidence ought to be adduced, showing that 
these defendants had authorized this act of record. 

Jones, C. J. There is nothing in the objection. It is a 
public act, in a public court of justice, and the record im- 
ports perfect verity. I will not say it is conclusive evi- 
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dence of the fact, but it is certainly admissible, and maj, in 
the end, require further evidence to fortify it.(l) 

« 

Further evidence was oflTered, and there was a 

Verdict for plaintiff. 

2). D, Lord and P, A. Jay^ for plaiDti£ 

Orifferiy Sail, and Sedgwick, for defendant 



(1) The act, admisBion or declaration of one partner is not evidence to 
prove the partnership agauist the other members of the firm. WhUkMy t. 
jFhru, 16 Johns. 66. Henoe the objection of the defendants counsel, In this 
oase^ seems to have had some soliditj. The mere bringing of an action, in 
the names of two parties, seems scarcely sufficient evidence of partnership, 
even prima facU^ unless both are proved to have been acting or to have en- 
joyed the benefit of the judgment 

In Whatdy v. Menheim ei ol, (2 Eap. 608,) an action of assumpsit, for goods 
sold and delivered, was brought, charging defendants as partners. 

To prove the partnership, the plaintiff gave in evidence the record of a 
Terdict of a jury on an issue, directed by the court of exchequer, upon a 
bill filed by the one defendant against the other, charging such partnership^ 
in which verdict the jury found that such partnership eodsted between two 
dates which embraced the dato of the sale in question. 

It was strongly ui^ed that, as the plaintiff was not a party to the suit in 
the exchequer, the verdict was rea inter alios acta. 

Lord Kenyon said, he was of opinion that it was admissible and oondu- 
sive evidence of a subsisting partnership, at the time of the goods sold, and 
that it could not properly be deemed a matter inter aUoa acta^ both defend- 
ants having been "parties on (he record in that suit, and it having been open 
to the party, denying such partnership, to rebut it by every evidence he oould 
offer. 

Bvjn this case, which is stronger than the case in the text, does not re- 
ceive the entire approbation of Starkie ; he admits it would, as to the party 
asserting the partnership, operate by way of admission, but inclines to think 
that, as'to the party denying it, the record, on principle, could have no mora 
operation than it would have had in case he had contested the &ot of part- 
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oerehip with a stranger. 4 Stark. 107, N. P. A.; vide Oragin v. Oarkton^ 8 
Shep. 492 ; JFhgg v. Cfreene, 4 Shep. 282 ; EUis y. Jamieaon, 5 Shep. 235. 

Where it was held, that a judgmeDt rendered against seyeral by default, 
in an action on a note giyen in a oo-partnership namCi is competent evidence 
to show such partnership in an action against the same persons^ by a different 
plaintift 
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Seoor Y. Webb. 



SUPERIOR COURT, 



APRIL 20, 1836. 



CoBAM Jones, C. J. 



Jonathan Secob against George Webb. 

The wife of a party to the record, is competent to proye to the court the loM 
of a written instrament^ out of her custody, preparatory to the admiasioii 
of secondary evidence of its contents. 

The opposite party may then be received to rebut such pTOo( but not to shoiw 
that such instrument never existed. 

I 

Assumpsit on a due-bill, alleged to have been made by 
the defendant to the plaintiff. 

The due-bill in question was averred, by the plaintiff 
to be lost, and, after proof in chief of its existence, the 
wife of the plaintiff, in whose custody it had been, was of- 
fered as a witness to prove such loss, to the court, to justify 
the introduction of secondary evidence. 

The wife was objected to, as incompetent to testily in 
favor of her husband. 

Anthon e contra. 16 Johns. 193 ; 2 Bev. Stat. 406, sea 
74. 

Jones, C. J. This is evidence offered to the court to es- 
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tablish the loss of the instrament preparatory to the intro- 
duction of evidence of its contents. It is well established 
that, for this purpose^ the judge may admit the evidence 
of an interested witness, or of the party to the suit Here 
it is said the wife had the custody of it. She is, therefore, 
the best witness the nature of the case admits. The rule 
of social policy^ which shuts out the testimony of the wife 
in ordinary cases, does not apply. 

The wife then proved the loss of the due-bill, and there- 
upon the defendant's counsel offered the defendant as a wit* 
ness to prove that he had never made such due* bill, on the 
authority of 2d Bev. Stat. 406. 

Jomzs^ C. J. The statute allows him to disprove the loss, 
and nothing more. The plaintiff could not be received to 
prove its existence; he had to establish that fact by testi- 
mony aliundi^ and from parity of reasoning the defendant 
is not admissible to prove its non-existence.(l) 

Verdict for plaintiff. 

(1) "Whenever a party to an action shall have been permitted to prove, 
by his own oath, the loss of any instniment in order to admit other proof of 
the contents thereof the adrerae party may also be examined by the court) 
on oath, to disprove such loss^ and t(^ account for such instrument" 2 R. S. 
406, sea 74. 

The rule that the party himself out of whose possession the instrument 
has been lost, may ea neeesaitate prove that &ct, is a well established ancient 
nde^ and as this evidence is addressed only to the presiding judge to enable 
him to say whether secondary evidence shaU be admitted for the considera- 
tion of the jury, perhaps it would have been always deemed a safe exercise 
of discretion to hear what the opposite party might, on his oath, allege in 
opposition to the fiust of loss. There seems, however, no case in the books 
wherein such testimony has been offered or admitted. The revisers, in intro- 
ducing the above section, remark : The practice, as now firmly established, 
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The defendant applied to the court for a new trial, upon 
the above grounds, but it was denied. 

Anthorif for plaintiff. 
Staples, for defendant. 

allows a party to the action, to proye the loss of an ixuttrameiit by his own 
oath. In cases of notes and other evidences of debt, the only receipt which 
the debtor often thinks it necessary to lake, is the destruction of the instni- 
ment In such cases, and in many others, the oath of the opposite party 
may explain the apparent loss. At all eventa^ It seems but just to afford the 
same oji^rtunity to both parties equally to be examined on oath. 
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FhilKps ▼. Stewart a&d Hone. 



SUPERIOR COURT. 



FEBRUARY 16, 183T. 



Coram Oaklsy, J. 



William Phillips against Senbca Stewakt and Isaao 

S. Hone. 

Wbere ft limited pftrtDenhip has been properly created under the etatote, it 
Jg inoorroct to Join the limited or epeoial partner with the general partner, 
in an action on a partnership obligation. The limited partner is not a 
party to Buch contracL 

Assumpsit on several promissory notes, signed bj the 
defendant, Seneca Stewart 

The plain^ff declared on these notes in the common form 
against partners, yiz. that the defendants were partnersi 
under the name, style and firm of " Seneca Stewart," and 
as such, made the notes in question. Having proved the 
signature of Stewart, he produced various papers from the 
county clerk's office, filed pursuant to the statute, authoris- 
ing the creation of limited partnership, fix>m which it ap> 
peared that the other defendant, Isaac S. Hone, was a spe> 
cial partner, having entered into a limited partnership with 
the defendant, Stewart, who was the general partner, and 
that, as such special partner, he had contributed $80,000 to 
the funds of the partnership. 

22 
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The plaintiff also proved that the notes in qaesfeioQ 
were given for goods purchased for the benefit of said oon- 
oem. 

Mr. ArkJihon^ for the defendants, insisted that the action 
was improperly brought ; that the special partner could not 
be impleaded in this way ; that this was not his contract 
as charged in the declaration. 

Oowks and Whiter e contra^ contended that there was no 
other way to reach the funds of the special partner. That 
we had taken the idea of limited partnerdiips firom the 
French law, and had omitted to carry out the remedies. 

Oakusy, J. The special partner has no power to mako 
contracts in relation to the partnership. Such interler^ioe 
would, according to the statute, make him immediately a 
general partner. The fund, when paid in by the special 
partner, belongs to the general partner. This is, thereforCi 
not the contract of the special partner, as charged in the 
declaration. You must bring your action against the gen- 
eral partner, and, upon the execution on a judgment against 
him, seize the entire partnership property in his hands^ and 
so reach the funds of the special partner. 

The judge was about to non-suit the plaintifl^ but he 
prayed that the point might be reserved, as it was a new 
statute ; to this the judge assented. The plaintiff, how* 
ever, afterwards discontinued his suit Vide IRS. 784^ 
sees. 8, 14 ; Madiem (hunty Bank v. Oould^ 5 Hill, 810. 
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SUPERIOR COURT 1844. 



Jones, C. J. 



Basilic Castillo against Joseph Walkeb. 

Where the property of a sab-tenant is distrained for rent dae from his imme- 
diate landlord, rent arrear fVom such landlord cannot be proved by the pro* 
dootion of an account acUmted between him and his Immediate landloid. 

Irregularitlea in a distress, may lay the foundation of a special action Ibr 
damages, but cannot defeat proceedings otherwise correct 

The property of a boarder, qua boarder^ but not his stock in trade in the house, 
IS protected against seizure for the rent of the boarding^bonse keeper. 

The reservation of a precise sum as rent, ooododes the parties to a lease and 
those deriving rights under it, and tliey are not at liberty to go behind th« 
seal and canvass its component parts with a view to defeat a distress for 
such rent 

A clause in a lease, prohibiting a transfbr to a sub-tenant in wh<rfe or In part^ 
without a written permission from the landlord, does not extend to tha 
granting of a mere privilege or right of way. 

If a landlord allows a door to be opened, from a distinct boildii^ so aa to 
ibrm a oommanication with the hall or entry of premises demised by him 
to another party, and with the assent of such party, the hall or entry be- 
comes so far common that the property of the tenant of the distinct building 
In its transit from such building, through snoh hall, is not liable to seisure 
far the rent of such other party. 

Trespass^ de bonis asportatis. 

Plea, general issue, with special notice of demise of the 
Iccus in quo to one Milford ; rent^ arrear and distress^ fta, 
which is the same trespass, &c. 



i 



A 



1 
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It appeared that the defendant^ being the owner of aa 
extensive hotel, in the city of New York, called Carlton 
Hoose, demised the same by a very special lease under seal, 
to Eliza Milford, for a term of years, at an annual rent of 
$12,000, payable monthly, with full power to distrain. This 
lease contained a covenant, binding the lessor to place upon 
the premises $10,000 worth of furniture, '' which, at the 
end of the term, he bound himself to convey to the tenant, 
if she, in the mean time, fulfilled all the covenants on her 
part in the lease. It also contained a clause restraining the 
tenant from all under-letting of every kind or character, of 
any part of the premises, without the written permission, 
at each and every time, of the landlord. Permission, how- 
ever, was granted by the lease to underlet the bar-room, 
"the same, however, always to continue connected with the 
business of the hotel." It also appeared that one room on 
the right of an entrance from the street, but not connected 
with the hall, was demised to Miss Milford, by a distinct 
demise froni the same landlord. This again was underlet, 
by Miss Milford, to the plaintiff. The bar-room opened on 
the hall, which was part of the premises demised exclu- 
sively in the lease. 

After the room first above mentioned was demised to 
the tenant, and underlet by her to the plaintiff, she, with 
the landlord's verbal assent, gave plaintiff permission to 
open another door from that room into the hall. 

A large amount of rent being claimed to be due, and in 
arrear for Carlton House, and six months' rent also for the 
room last demised, the landlord issued separate warrants of 
distress for each, and, among other things, seized and sold 
a quantity of segars, claimed by plaintiff as his property, 
and for their value this action was brought 
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The plaintiff having proved the seizure, the defendant 
proved the distress warrants and the seizure and other pro- 
ceedings under them, and then proved that the agent of the 
tenant, the officer or bailiff, and the landlord, all attended 
at the office of their common attorney, in a friendly, way, 
prior to the distress, and then the attorney filled up the 
warrants of distress, with the precise amounts claimed un* 
der each demise, and at the same time verified the inventory 
of all the articles in the house, by the oath of the agent 
and manager of the tenant, separating the tenant's property 
from the landlord's/ That they stated their object to be th^ 
"fixing of a lien on the property." 

• 

The plaintiff, in proving his case to the jury, called the 
' agent as a witness, who testified that, at the time of the dis- 
tress, no rent was due for the room last demised, and that, 
by an agreement by parol with the landlord, the sub*tenant 
of the bar-room having paid his rent for that part distinctly 
to him, by payments to the tenant, and which she had paid 
over to the landlord, no rent for the bar was in arrear. 

To rebut this, a regular account current of all the rents 
and payments from the commencement of the leases, in the 
hand-writing of the tenant, showing that rent was in arrear 
as expressed in the distress warrants, for Carlton House, 
including the bar«room and for the room last demised, dis« 
tinctly showing also payments generally made and applied 
to the whole rent, without severing the bar-room, was then 
offered in evidence bv the defendaDt 

m 

OuUmg, for plaintiff, insisted that the best evidence of tbs 
fact was behind, viz. the principal tenant^ and that she 
ought to be called. 
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AfUfum^ for defendant^ insisted that^ on this part of the 
justification for rent arrear, this acoount was admisaible on 
two grounds : 

1. That the plaintiff, as snb-tenant, mnst necesBarily be 
oonsidered identified with the principal tenant against whom 
the distress warrant issued, and her hiring and the adjust- 
ment of her aocounts must bind him. 

2. That) it being a matter of fair inference, firom the evi- 
dence, that the attorney, in the presence and at the instancei 
or at least with the privity of the authorized agent of the 
tenant) had taken the several balances fix>m this aooount 
when he filled up the warrants at the common request of 
landlord and tenant^ it formed part of the res gestos^ and was 
admissible as such. 

JoNKS, 0. J. I incline to think, with defendants coun* 
tel, that on this part of the case the plaintiff must be eon* 
sidered to some extent identified with the tenant^ but I do 
not feel my convic^ons strong enough to rule in the evi* 
dence, on that ground, and I am clear it cannot be oonsid* 
ered as part of the res gestoe. I must, therefore, but with 
mudh hesitation, rule that the account is not admissible 
on either grounds 

The defendant Aen proved ihat^ after they had oomi^eted 
the inventory^ but before the articles distrained were ^ 
praised, the goods in question were found in three trunksi 
in the hall of Oarlton House, where they had been removed 
from the room which had been separately demised. They 
were there seized, and an item added to the inventory in . 
those words, '^cigftrs^ $30, per IL," no quanti^ being ex- 
p ge o B o d and no amount carried out It also appeared that 
they were claimed by the plaintiff^ who was a boarder in 
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the hoQflB^ who had them in the house for some time, as 
infinohaiidigWi for sale, stowed in the room above mentioned, 
from wh^ioe he was in tl^e act of removing them into thi6 
atreet, wlun they were seized. Some other irregularities 
also appeared to have oocurred, in the course of the 



^OuUing insisted, 1st. That these and other irregularities 
invalidated the distress entirely as to the property of third 
persons. 2d. And also that the property seized, being the 
property of a boarder, was privileged from distress. 

Anihon^ contra, contended that irregularities in the dis- 
tress would only lay the foundation for a special action by 
' the p4rtj injured, in which he would be compelled to point 
out, by averment, the precise irregularity and claim for the 
damages resulting from it ; and, as to the second point, that 
the statute only protected property belonging to the boarder 
fud boarder, and not his stock in trade brought into the ho* 
tel, asthis wa& 

JoKxa, .C. J«, ruled both points with the defendant. 

/ The plaintiff then offered to show that the furniture, 8ti« 

pulated by the landlord to be placed on the premises by 
him, amounting to $10,000, formed a component part of 
the rent reserved, and could not be distrained for, and 
that, therefore, the proceedings were defective. 

An&iOTL Such testimony is not admissible. The $12,000 
is reserved gud rent, and, as between landlord and tenant^ 
and all others, like plaintiff, affected by the contract, it is 
rent, and they cannot look behind the seal. 



JoNXB^C.J. I am clearly of qnni^m that this tostuQony 
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is inadmissible. The sub-tenant is here plainly idenlifiel 
with the tenants, and the amount reserved, and for wkieii 
the remedy by distress is given by the covenants must| in 
all controversies growing out of this indenture of leas^ be 
treated as rent reserved. 

Cutting then contended that the landlord, by allowing a 
door to be cut from the room separately demised, into the 
hall, had made the hall a common passage-way, and had 
given a right to persons occupying that room, to pass and 
re-pass freely through it, and that the goods in question 
being' in the course of transit from that room to the street, 
could not be there seized ; and cited Winslow v. Benry, 6 
Hill, 481. 

Anihon referred to the clause in the lease, prohibiting the 
conveyance of any interest whatever in the premises, by 
the tenant, without the written consent of the landlord, 
and considered this right of common way as claimed a vio- 
lation of the lease, unless a consent in writing from the 
landlord was produced, and that the covenant was intro- 
duced, among other things, to prevent the creation of these 
implied rights. 

Jones, C. J. I think the opening of the door, by the 
permission of the landlord, made the hall ft common way, 
and that the right to pass and repass was a mere privilege 
which did not require a written assent The covenant 
must be confined to the granting of exclusive interests by 
the tenant I shall, therefore, charge the jury, that if they 
find the fiict to be, that the landlord allowed such door to 
be opened ; that this gave a right of way through the hall 
for persons and things firom the room separately demised, 



NEW YORK NISI PBIUS CASES. 845 

OmOUo t. Walker, 

and that the landlord could not seize auch goods so passing 
for the rent of the principal tenant.(l} 

Verdict for plaintiff. 

l- (1) It seems very doubtful whether the case relied upon, to eetablish the 
subtle position flnaUj ruled in this cause against the defendanty was properlj 
Implied. 

The hall, where the seizure of the plaintiflTs property was made under the 
distress warrant against the chief lessee, was a part of the premises expressly 
and exdusively demised to her, and plaintiff's property was thus seized for 
her rent, because it was found on a part of the premises out of which her 
rent issued. This right has at all times belonged to the landlord at common 
law. 

In the case of WwiSaw t. Eenry^ (5 Hill, 481,) I do not understand this rule 
to be at all impugned. The chief justice there speaks of a seizure for the rent 
of another, "on a common undemised entry" of a dwelling, out of which 
consequently no rent issued; and sayi^ *' if this distress was authoiized, tb'e 
goods of every tenant, exgoying the right of passage, in common with the 
plaintiff, might be seized for rent, due firom the latter, while bemg conveyed 
to and from the rooms occupied by them. 

In the principal case, the fact that the hall was actually part of the pre- 
mises demised to the chief tenant, and that her rent issued in part out of it 
made all the difference. The effect of her verbal permismon to the plaintiff, 
to open a door from his room on that hall, when he had already ingress and 
egress through another part of the premise^ presented the questton of the 
landlord's right to distrain in a very different point of view. Had all the 
formalities, required by the original lease for a sub-letting, in whole or in 
part in this particular, been observed, or ponceding the position of the chief 
Justice that the verbal assent of the chief landlord, without these formalities 
was enough, it might have been contended (with what success it is useless 
here to remark,) that the goods of the plaintiff were in the hall by the land- 
lord's license^ and, therefore, not distrainable for the rent of the chief tenant, 
to whom it had been demised. 

That the case, on which the decisbn however ^las founded, was inapplic^ 
ble^ appears, also, from Buzzard y. Caasd, (8 Bam. ft Ores. 141,) on which 
that case professes to be founded. There the rigAt to distrain was expressly 
denied, because^ by the terms of the lease^ the loau th <pio was not part of 
the demised premises^ » mere privilege or easement appurtenant to lands de^* 
miaed, being in the tenant, oat of which privilege or easement no rent ii^ 
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ThSf OMe WM ac^M^ betwen the pvtiei^ and piooMded no ftrtlier. ▲ 
branch, however, of the contr o v ew y finmd its way into the aapreme coorti 
(Jfijfbfii T. WaOcer,) where one of the points, raised by the plaintiff in this 
casi^ leoaived the direct adfadication of that court on demnrrer. It being 
there unanimously held, that under the reservation of rent in this leaae^ the 
tenant could not be allowed to go behind the seal, and show that the pay- 
ment of $10,000, for fiimiture^ ibnned a ^art of it^ and, therefore^ as 
oouMt not be distrained for. 
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SXTPEBIOE COURT, 1844. 



KSMT, C. J, 



Yecchio, Jb. against HowABD. 

Avowiy by defeodant for root arrear bj tenant PlaintiflEl (a third peraon,) 

pleadi no rent arraar. The affirmative ia vith defendant 
▲ apedal agreement betiroen landlord and tenant In the nature of an aoooid 

and aatiB&otfon mi^ be gtven in eridenoe by the plaintilC nader the plea 

of no rent arrear. 
The affldayits of landlord defendant dn taking out his distrees warranty and 

averred in his aTot^ry, and not denied in plaintiff's plea^ are not evidence 

Ibrbim on sooh isBoe. 
K^ can defendant use the plaintiir's affidavit of ownership in the proooed- 

ings in replevin, to rebut the aooord and satis&ction offered in endenoe^ 

under the plea of no rent arrear. 

'RsfjjisTW by third person claiming the articles as owner. 

Avowry, for rent arrearj by tenant and distress inch. 

Plea, no rent arrear and issue. 

The plaintiff being about to open the casCi the defend- 
ant's counsel insisted that he held the affirmative of the is- 
sue, and had the right to begin. 

Brady ^ for plaintiff, contended that the plea admitted all 
t;he allegations of the avowry, and that consequently the 
defendant had nothing to prove^ and that^ therefore, the 
anus was with the plaintiff. 
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AfUkgrij for defendant, replied that rent arrear was aiBrm- 
atively averred in the aVowiy and denied by plaintiff's plea, 
and that consequently the defendant was bound to sustain 
his averment so traversed. 

EIbnt, C. J. The affirmative of the only issue joined, is 
clearly with the defendant, and he must begin. 

The defendant, Howard, in the year 1842, demised cer- 
tain premises in Fulton street, in the city of New York, to 
Yecchio, senior, the father of the plaintiff for one year, at 
a rent of $800, payable quarterly. In the month of Feb* 
ruary, 1848, the tenant being in arrear, the landlord came 
to his store, and proposed to his son (not the plaintiff) that 
he would take in payment^ for the rent arrear and the rent 
*to accrue up to the end of the term, a certain painting of 
Washington ; to this the son replied that his father had been 
offered $1000 for it The landlord then stated that he 
would take the picture, and if the tenant could find a pur- 
chaser for it at that price within one year, he would take 
his rent out of the proceeds, and pay over to him the bal- 
ance. The son reported this conversation to his father and 
to his brother, the plaintiff, who was then the owner of 
the picture; they assented to the proposal, but such assent 
was never communicated to the defendant. On the day 
following the conversation, the picture was sent to defend- 
ant's house. In the month of May, shortly after the close 
of the demise, the picture was returned by ihe landlord to 
the tenant, who still occupied the same premises on a new 
demise, and was immediately afterwards seized with other 
property, by the landlord, under a distress warrant for rent 
arrear. Yecchio, Jr., the plaintiff) replevied the whole of 
the property seized, the picture included, claiming to be 
owner. 



NEW YOBK NISI PBIUS CASES. 84» 

Yeochoi, Jr. v. Howard. 

Antkon insisted that this evidence^ if it proved aojthing, 
showed a special contract of accord and satisfaction, in fieri^ 
at the time of the distress, and, if of any value, ought to have 
been made the subject of a special plea, and did not sus* 
tain the plea of '* no rent arrear." He also contended that^ 
to make the proposition of the defendant a valid contract, 
conveying to him the title to the picture, and discharging 
the rent, there ought to have been evidence of an express 
communication to the defendant of the assent of the plain- 
tiflf. 

Brady^ contra. 

Kent, C. J. I think the evidence is legally applicable 
to the plea, and if the jury find the contract, that there has 
been payment. 

The counsel for the defendant, in arguing to the jury 
on the question of contract, pressed into his service the af- 
fidavit of the landlord of rent arrear, accompanying the 
distress warnint which had been read to the jury by plain- 
tiff. And also the affidavit of ownership on the part of the 
plaintiff, required by the statute to authorize the writ of re* 
plevin. To this the counsel for the plaintiff objected, and 
the court ruled that said affidavits were not to be consid- 
ered in evidence, and could not be alluded to.(l) 

• 

(1) Theao affidavits were Doceasarj to sttstain the proceedings of the sev- 
eral parties, the right to distrain on the one side, and the right to replevy on 
the other. Having performed this function, they are of no further avail, ex- 
oepti it would seem, for the purpose of being falsified by the opposite party, 
wheijp that becomes material. 

Thus, in questions arising under limited partnerships, the affidavit of the 
limited partner, that be has paid in his capital according to the statute, hav- 
ing performed its function in the creation of such partnership, it is of no 
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It was finally left, by the jadge, to the jury, to say who* 
iher there was such a contract^ and they found that fact in 
the native, and there was 

Verdict for defendant for his rent^ &c.(2) 

< 

Brady ^ for plaintiff 
AfUhorif for defendant 

Anther anul in his (ayot, when directlj aflsaUed hj proof of its ikisehood. 
Madimm Qmnty Bank y. ChM, 6 HiU, 309. 

So also the preliminarj proofs of loss, required by the policy of insarane* 
•gaiDst fire^ are not evidence for the plaintifl^ to any extent, when they are 
aassited, and a forfeiture insisted on for fiilse swearing, ffaward v. Otif Mn 
Jn3.0o^^ Denio^ 608. 

• When such affidavits and documents are introduced as admissioafl 
against the parties making them, which may be done to any extent, the party 
in return will have the full benefit of all the allegations and qualifications in- 
troduoed by them into such documents. It does not seem dear that the eiz« 
dusion of the plaintiff's affidavit of ownership in himself wa% in this pase^ 
ooirect It tended to weaken materially the defenoe of accord, and watisiho- ■ 
tion. 

(9) An application was made to the supreme court for a new trial, in this 
oanae^ but it was denied. 



NEW 70BE mSl PBIUB CASES. 851 



Brown T. The New Toik GNe lifl^ Oompeax^ 



SUPERIOR COURT. 



apbh^ i8fto. 



Coram Saudfobd. 



Tbumak B. Bbown againsi The Kbw Yobk Oas Light 

CoMPAirr. 



Gm light oompaniea in Ugh(infr a dtji aie hoand to supply pipes 
strength to stend all law/ol uses which maj be made of the public streets 
through which they pass, and are responsible for all damages resulting 
firom the breaking of the pipes in consequence of such use. 

HeaTj piles of bricks from old buildiugSi sudden and mtschieyous ooncusskm 
firom the careless dumpings of heayy building materiala^ maj become an 
mlawfol use, Ibr whidi such compaigr shall not be responsibla. 

When pipes are broken by any cause, and the company is notified, and nei^ 
ligently delays repairing theip, and damage ensues^ the oompaqy is re* 
sponsible. 

If a party has notice of the breach, and is aware of the danger, and heed* 
ksdy enooonters it, he is without remedy, although tiie company may 
bare been Dsmiss. 

In the year 1828, the New York Gas Company was in* 
corporated by the l^islature of the state of New York, 
with a capital of one million of dollars^ and, for an unlimi* 
ted period, " to manufacture, make and sell gas for the pur- 
pose of lighting the city of New York, &c." Immediately 
after the passage of the kw, the corporation of the dty of 
New York entered into a contract^ granting the company 
*'ihe sole and exclusive right of laying pipes under groux^ 
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for conducting gas to light the public lamps and houses in 
the city of New York, south of a line running from the 
east river through Grand street, Sullivan street and Canal 
street to the north river, for the period of thirty years," 
which contract made it obligatory on the company to con- 
struct '* their pipes in the most approved manner, of cast 
iron, of the best materials." 

The company immediately erected their works for the 
manufacture of gas, and laid their pipes through the south- 
ern part of the city, within the prescribed limits^ and lighted 
the city with gas, according to their contract 

In the spring of the year 1849, Oourtlandt street, one of 
the streets so lighted by this company, underwent greataU 
terations on both sides, the houses being generally p'ulled 
down, or raised and converted into stores of larger capa- 
city. 

The plaintiff was a house-mover, his business consisting 
in raising and moving buildings by the powers of the screw, 
and otherwise. He had, in the course of these improve- 
ments, been employed in the line of his calling in Court* 
landt street for some time, and, on the 15th June, was at 
work at No. 4, in that street. This building was used as a 
bathing establishment, and had a vault under ground, in 
the front, for the keeping of the fuel necessary for heating 
the baths. The house was lighted with gas, the service 
pipe passing from the company's main through the vault 
into the premises. 

On the 15th of June, the plaintiff had occasion to go 
into the vault for his tools, and called to one of his men to 
bring him a light, the vault being a dark one. He was in 
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the vault searching for what he required, when the liglit 
was brought) and instantly the gas, which had been, from 
some cause, aocumulatiog there, exploded, and so severel^f 
burnt the plaintiff that he was deprived of all power of at* 
tending to his business for a period of about six weeks : 
suffered great bodily pain, and his life was considered for 
a part of the time, in much danger. 

Immediately after the explosion, an examination was 
made by the derendant of the premises, and it was discov- 
ered that the main gas pipe was broken opposite the vault, 
and that the gas insinuated itself through the loose sand 
into the vault 

The fracture seemed to be recent, and over a hollow 
space, where the earth had sunk or caved away. On the 
18tH June, coal had been taken into the vault, and a per- 
son had been at work there for upwards of half an hour, 
with a light. 

The smell of gas had been observed for some time» but 
in an increased degree on the 14th, when the principal oc*. 
cupant of the house, who was an extensive jeweller, and 
who used the gas in the course of his business, being ap- 
prehensive, not of danger, but that he might be charged 
with the wasted gas, informed the defendants that there was 
a leak. The defendants sept persons to examine it, who, 
on the same day, discovered it in the main pipe, but made 
no repairs; they mentioned the danger to some of the work- 
men, but not to the plaintiff, the master workman. 

It appeared that the mischief could have been repaired 
in three hours. The excuse, on the part of the company, 
was the sudden indisposition of the person sent by them to 

28 
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lake charge of it, which, however, it appeared, did not con* 
tinae after six o'clock P. M. on the 14th| when he gave his 
attention to other work of defendantSi and omitted to at* 
tend to this. 

The defendants also proved that large quantities of bnfld- 
ing materials were piled upon said street, and that heavy 
foundation stones and granite columns were brought, about 
this time, to the same place. They also proved that, on the 
day of the explosion, the smell of gas was very strong. 

Anffum, for plaintiff, contended, 

L That) under the statute, giving to defendants the sole 
and exclusive right of laying pipes under ground, for con- 
ducting gas to light the public lamps, &c., the soundness of 
ihose pipes, at all times, was entirely at defendants' risk. 

n. That, when such pipes are broken, the defendants 
will be responsible, unless they can show that such breach 
did not proceed from internal defect, nor irom any fault in 
the manner in which the pipes were laid. 

IIL That whatever may have caused the breach, it was, 
at all events, the duty of the defendants, when they received 
notice of the mischief to give ample notice of the danger 
to the occupants and master-builder, and the public gene* 
rally, and to remedy it without delay. Dehnonioo v. Mayor 
of New Torh, 1 Sandf. 222 ; Mayt/r v. Frasser, 8 ffiU, 612 ; 
Baiky v. Mayor^ Sc.^ 8 Hill, 681. 

Brady, for the defendants, insisted, 

I. That it was the duty of the plaintiff to show a post* 
tive defect in the pipes, and that there was no such general 
responsibility in that partioulari on the defendants, as plain* 
insisted. 
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IL That tlie pipes were broken by the sudden oonoosBion 
attending the damping of the building materials, and that 
defendants were not responsible therefor. 

m. That they had sufficiently notified the publio by the 
notice given to some of the workmen. 

lY. That the plaintiff's negligence and rashness was the 
immediate cause of the mischief the strong smell of the gas 
being abundant warning. 

SAin)FQSD, J. I do not think the responsibility of the 
defendants so general as is contended for by the plaintiff's 
counsel ; they are undoubtedly bound to furnish pipes suf- 
ficiently strong to stand all lawful use which might be 
made of the public streets through which they passed; bat| 
if broken by any unlawful or improper use of the streets, 
they are not responsible. Heavy piles of bricks, removed 
firom old buildings, may become an unlawful use of the 
streets in this view ; and so, also, the careless dumping ci 
heavy building materials, occasioning sudden and mischiey- 
ous concussions. If the pipes were broken from either of 
these causes in excess, the defendants would not be liable; 
but if from the ordinary and customary use of the streets^ 
it would be otherwise. 

The cause of the injury is, however, conjectural: there 
is no positive proof of its character. Whatever may have 
been the cause, however, it is clear that when the defend* 
ants were notified of it^ it became their duty to remedy the 
evil with all speed, and to give sufficient notice of the im* 
pending danger. 



If they have failed in these particulars, they are liable^ 
independent of every other consideration, unless the plain* 
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tiff has been himself equally remiss. If he received no* 
tice of the danger, and was aware of the inflammable a&d 
explosive character of the gas, and still heedlessly encoan- 
tered it, he is without redress.(l) 

The jnrj found verdict for plaintiff $1000. 
Anthon^ for plaintiff. 
Bradi/j for defendants. 

(1) The charge of the learned judge, in this case, is marked with his osoal 
caation and discretion. He has properly confined himself to the precise point 
disclosed by the evidence. The jury probably rendered their rerdict on the 
omiflBion to repair with prompthess, when defendant was notified of the ex* 
istence of the mischleC The general and peculiar responsibilities of a gas 
company, arising from the nature of the article supplied for consumption, 
must be disclosed practically as cases occur. 

In the case of ffoiding r. The Liv&pool Gas Ckympany, (5 N. T. Legal Ob- 
serrer, 77,) it was attempted to make the company Uable, because the com- 
pany had no stop-cock on the outside of the meter, to enable them to turn 
off the gas entirely from the interior of the house, when required. It ap- 
peared that other companies had the entire command of the gas, by means 
of such machinery, and it may be fairly inferred, from the facts disdoeed, that 
the injury to the plaintiff's house, by the explosion of the gas, which pro* 
ceeded from som«» wilful destruction of the interior pipes by a burglar, would 
not have occurred had the company turned off the gas effectually by such a 
' contrivance. 

The learned judge (Creswell) non-suited the plaintiff at the trial, holding 
that this was not a duty cast by law upon the defendant Upon an applica- 
tion to the court for a new trial, C. J. Tindal remarked, that on the part of 
the plaintiff, it was contended that it was the duty of the defendant, on no- 
tice by any tenant that the supply of gas was no longer wanted, to turn off 
the gas completely fK>m the house ; that they had no right to introduce the 
gas into the house after such notice; and that, if an outer stop-ooek in tha 
street was absolutely necessary for that purpose, it was their duty to bars 
provided such stop-cock accordingly. On looking at the act, under which 
this company was formed, no such direction appears to have been given to 
tibua company by the legislature, though it appeared that a different oompaiijf 
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had been formed in the same town, and that such companj had used an 
otffer 8top*cock in tlie same way, but thej had no obligation, as it appears 
to ufl^ to do so ; and, as the legislature is silent on this point, the common law 
would impose no precise dutj on the defendants, or anj other dutj than that 
which is expressed in the doctrine generally, of vising proper and sufficient 
oare in the supplj of ga& 

It IS no easjr matter to lay down general niles, defining the liabilities of 
oompanie? or individuals introducing new and dangerous agents, for private 
emolument, into populous cities. It is, therefore, unreasonable to expect a 
description of them in an act of incorporation. The view, taken by the 
learned judge, seema altogether inadmissible. The liabilities must grow out 
of the subject matter, and must be peculiar to it^ and it is the duty of those 
who introduce a dangerous agent, and derive emolument fVom it, to under* 
stand it) and provide all the safe-guards which acieooe may lh)m time to time 
develop. The outer stop-cock was, in this case^ so obvious a protection, and 
being in addition in actual use, there seems to have been no apology for its 
omission, and the mischief being traced to this as- a cause, the liability of the 
defendants seems to admit of no doubU 

This, it must be conceded, is a subject of great interest in this day of de- 
velopment, when the most powerful elements of nature are made subser- 
vient to the comfort of the human &mily; and one plain rule must at least be 
insisted upon, that there must be no lagging behind the progress of the age^ 
in the application of all scientific or mechanical guards for individual safe^. 
The common law affords, on this head, a perfectly safe rule, when it dedaree 
that he who puts in action any thing which he cannot control, must answer 
for all the oonsequences. CfuiUe v. Swan, 19 Johns. 383 . Leame v. Broff, 
3 Bast, 695. This leads to the affirmative rule, that where an agent so hi- 
troduced, is controllable by care, attention, or science, he who reoeivee the 
emolument must take the responsibility. 
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HEW YORK CIBCniT. 



Edkonds, C. J. 



PuLTT et al. against Littell et aL 

▲ pof t noie^ gi^en bj a banking institution to secore a bona fide cash loan, 
made to it after tbe passage of the act to amend the act *' entitled an act 
to authorise the bosineas of banking," passed Maj 14th, 1840, is void. 

It the k)an is made to a third person, on the security of such note^ the kMm 
is not aflbcted bj the invalidity of the secoritj. Dl $mJb. 

AfiSUXFsrr. Niarr Oom. counts, with note annexed. 

Plea, general issue. 

In tlie year 1838, the '* Staten Island Bank '* was created 
under the general banking law. 

In 1841 this bank suspended its paymentSi and its notes 
were then at about 18 per cent discount 

Littell, the president of the bank, with Totten and Bo- 
dine, two of the associates, were anxious to raise $8000 on 
their own individual credit, to enable the bank to resume. 
They applied to a broker for this purpose, who took their 
names to the plaintiflb, and asked a loan. After examining 
into the standing of the three persons, the plaintiflb agreed 



KEW YOBK NISI FBIUS CASES. 

L I 

Piatt tt aL T. littaU ek aL 

to make such loan. They aoobrdinglj paid the amount to 
one of the defendants, in May, 1841, and received as seen* 
rity the promissory note of the Staten Island Bank; of thai 
date, signed by the president and cashier, at sixty days, in 
favor of littell, the president, and indorsed by him, and by 
Totten and Bodine, the other defendants. At maturity it 
was dishonored, and notice given to the indorsers. 

Shertvoodf for defendants, moved a non-suit, insisting that 
this note was void by the act, Sess. 1840, p. 806, sec. 4. 

AnOicn^ contra^ insisted that the act of 1840, had relation 
entirely to the circulating paper of the bank. That it was 
not intended to take Trom it the power, necessarily inherent 
in every institution, of giving a note, as in this case, for a 
debt contracted. He also contended that the act of 1840 
inflicted a penalty on the bank for issuing or circulating r 
notes contemplated by it, but did not declare them void, es- 
pecially, too, in the hands of a banafde holder, who, there* 
fore, might enforce them. He also contended that this case 
was clearly sustained by Stafford v. Wychoff, 4 Hill, 446. 

Edkonbs, C. J. I think this note is void. The statute 
makes it an indictable misdemeanor to issue such note, and 
consequently the prohibition makes it a void act The aol 
of 1840 was passed after the transactions which led to the 
case of Stafford v. Wychoff^ and, therefore, that case is ap- 
plicable. 

Anthan then insisted that if the note was void under the 
aot^ the loan to Littell, Totten and Bodine was not afifected 
thereby, and offered to go to the jury on that branch of 
the oaaOt 
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£l)MOin)S, C. J. There is no sufficient evidence of saeh 
loan, and if the jury, under the testimony in this cuae^ 
should return a verdict affirming such loan, it would be ray 
duty to set it aside. The loan was to the bank on the se* 
canty of their names. 



Anihon contended, that as there was evidence in the 
to satisfy the minds of the jury, in his judgment, that the 
loan was made to the defendants, and not to the insolvent 
bank, that he had a right to the opinion of the jury oa 
that head. And that the mere form of the security could 
not control the essential character of the transaction, espe- 
cially, too, where such security was declared invalid. 

Edmonds, C. J. I think this course inadmissible: let^a 
non-suit be entered.(l) 



Non-fluiU 



Anthon and Cone^ for plaintiffi 



Sherwood, Bradley and Townsend, for defendants. 

(1) Upon an argument before tbe Jadge on a caae made, he considered the 
last grotmd, urged by plaintifik' counsel, to have been correctly taken, and 
that he ought to have submitted tbe case to the Jury. The non-euit was oon* 
Mfaently set aside. The suit, however, proceeded no further. 
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SUPERIOR COURT, 1845. 



Co&AM Jones, C. J. 



HiBSCHFELDT et al^ against Fanton and others. 

In an action of trover, a conversion proved by refusal to deliver up the ar- 
^cle when demanded, is suflQciently answered bj proof, on the part of the 
defendanti that it was taken out of his hand by virtue of a foreign attach- 
ment in which it was claimed as the property of a third person. 

The writ of attachment and return duly certified according to the act of con- 
gress, is sufficient for this purpose, without further proof of any proceed- 
ings upon it 

An agent or servant, entrusted by his master or principal with chattels for 
a certaui purpose, cannot, in an action by such principal or master for 
«coh chattels, set up a superior title in a third person. 

Tboveb, for divers goods, &c. 

Plea, general issue, with special notice that the goods, in 
the declaration mentioned, had been taken out of the pos- 
session of the defendants by process of foreign attachment 
duly issued, in the state of Connecticut, against one Cain, 
alleged to be the owner, and that the proceedings were still 
depending in the courts of that state undetermined. 

The plainti£& were wholesale tailors, and the defendants 
(who were residents in Connecticut^) were employed by 
them to make up garments of various kinds, the materials, 
duly cut out, being furnished to them by plaintiffs. These 
facts were proved by the plainti£^ and the conversion wap 
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established by a letter, written to the plaintifb by the de* 
fendants, annotmcing that the said goods had beea takeii 
oat of their hands by process of foreign attachment against 
said Gain. 

On this evidence the plaintiffs rested, and defendants 
moved a non-suit, insisting that the plaintifib had made the 
letter evidence for both parties, and that it clearly showed 
that there was no conversion. 

JoNES^ C. J. Suppose he had written that he could not 
deliver them, because they had been stolen from him, would 
this relieve him from the necessity of proving' that fitct? 
There is sufficient evidence of conversion ; the defendant 
must make proof of the matters of defence alluded to in 
his letter. 

The defendants then offered to prove : 

1. That the goods, so received by them from the plun- 
tiflb, were the property of one Cain, and not the property 
of the plaintifib. 

2. That, upon a foreign attachment issued against Cain, 
in the state of Connecticut, said property had been taken 
out of his hands, and that the proceedings, on said writ, 
were still depending undetermined, in the . courts of that 
state. 



The plaintiff insisted that the defendant, being his 
vant and agent, and having received the property for him 
to manu&cture, could not assail his tide, and, on the con- 
trary, was bound to assert and defend it He also insisted 
that the pendency of the foreign attachment ought to have 
been pleaded in abatement^ and was not matter in bar, and 
on this last point relied on Bawne r. Segmowr^ 9 Johns. 
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221 ; Walsh v. OaHag1uT^ 12 Johns. 99 ; Embree v. ^nnon, 
6 Johns. 101 ; 4 Ooyt. 621, and 8 Cow. 815 ; C!om. Plead. 
2,0a 6; 8Ea^l66. 

JoNlES, C. J. I think, with plaintifb' counsel, that the 
defendants cannot raise any question about plaintiff' title. 
I differ firom him, however, in relation to the foreign at> 
tachment. I think it is a complete answer to the conTer* 
sion relied on, and that, with reference to the evidence on 
that part of the case, it is a clear bar. 

The defendant then produced the writ of foreign attach- 
ment and return, duly certified according to the provision 
of the act of congress, in relation to records, and plaintifib 
insisted that the issuing of it, and proceedings under it, 
ought to have been proved upon a commission. That it 
was mere process and not a record, and could not be es- 
teemed such until it had received the final action of the 
oourt That a plea or any other distinct part of the pro- 
ceedings in a cause might, upon this principle, be certified 
as a record, contrary to the spirit of the act 

Jones, C. J. I have much doubt on this point, but will 
receive it, leaving the plaintiflb to their remedy .(1) 



Verdict for defendants. 
Oook and Anihon^ for plaintiffs, 
Shufsldt and Whiting^ for defendants. 

(1) Befbaal to deliver is not oonvertion, bat evidenoe merely of co&Ter- 
akm, md, therefore^ maj be rebutted. 2 SAUnd. 47, a 
Thofl^ in trorer fbr some timber, which deftadaot foand on hie premisM^ 
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•nd wbioh bad been deposited tbere hj the permission of the serreDt of « 
foiroer occupier. 

The plaintifll to whom the timber belonged, demanded it of the defendant; 
the latter said: "If you will bring any one to prove it is your property^ I 
wUl give it you, and not else." 

. Lord Bllenborough. This is a qualified refusal, and no evidence of con* 
version. Cfreen v. Ihinn^ 3 Camp. N. P. !^16, notes. 

The refusal must be absolute, amounting to a denial of plaintiff's title to 
the possession, and not a mere excuse or apology ibr not delivering the goods 
al present Severin v. KeaaeU, 4 Esp. N. P. 156, and notes. 

How far, in this case, it was the duty of the defendant to defend the proK 
party against the attachment Quob et vide Smith v. Ooaa^ 1 Gamp. N. P. 232. 
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SUPERIOR COURT. 



KOYEMBEB TJSaM, 1846. 



Coram Oakley, J. 



Bellinger against Crabtree and others. 

Judgment on anj of the ooanta, in a dedaration on demurrer, bj any one of 
several defendants, enures to the benefit of all. 

The bunder's certificate of ownership of a vessel in himself and several oth- 
ers at the time of her launch, is no evidence of such fact against them. 

Assumpsit. The declaration contained two counts, one 
being a special count, an(} the other the common money 
count. 

There were several defendants, some of whom had joined 
iasae on both counts, and .others who had demurred to the 
special count, and had obtained judgment on that count in 
their favor, and had joined issue on the common counts 
alone. 

BidweU^ for certain of the defendants, who had joined is- 
stic on both counts, insisted that, as to them, both counts 
must be considered open on the record. 

Anihon^ contra. 

Oaklst, J. Judgment having passed in favor of certaiQ 



8M NEW TOBK KISI PBnJS CASBS. 



I 
I 



DtUiBgor T. Gnblrae and olli«& 



of these defendants on a demurrer to the first oonnt^ that 
count must be considered as disposed of as to all the de- 
fendants. The cause must^ therefore, proceed on the conmion 
counts. 

In the progress of the trial, it became necessary to show 
that the defendants were owners of the ship Hottinguer at 
the time she was launched, and for this purpose the plain- 
tiff produced the register clerk, at the custom-house, with 
the documents on file there. These consisted of the build* 
er's certificate and the master's oath, (the builder and mas- 
ter being also part owners,) and the register granted upon 
these documents, under which papers she had made several 
voyages. 

AnthoTif for the plaintiff, insisted that although the regis- 
ter in ordinary cases had been ruled to be insufficient evi- 
dence, still, in the case of a newly built vessel, the docu* 
ments required by law, to admit her lo r^stery, ought to 
be received, from the necessity of the case, as, at least, pri- 
ma facie evidence of ownership. That it was quite impofi- 
sible, in this instance, when the builder was part owner^ 
and perhaps equally so in all other cases^ to prove the fiwt 
otherwise. 

Oakley, J. I cannot perceive the difference between 
this and ordinary case& The register cannot be received 
in any case as proof of ownership. Whatever doubts maj 
have heretofore existed on this point, it must^otjbe con- 
sidered settled.(l) 

Plaintiff submitted to a non-suit 

(1) nnkkr ▼. Wadpole, (14 But; 226,) when tb* labjeot to ftdlj diaeaned; 
•ad aho SmUhj, amUh, I BuM a 0. Bep. 209, aoa; Jfhmw r. Mfkim^ 1 
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ilnt^OTi) for plfdntiffi 

BidtoeU^ ffCbnner^ Foot and Oram^ for defendants. 

OuDp. IT. P. 170, too.; Stokes ▼. Ckm$ d cdL,ih. 339, « con; Wmdover t. 
1^0«6o(mik ofiiis and note. 

ir the name of a party defendant is inserted in the register, with bis pii- 
titj and aaaent, and, more espedaUj, is aooompanied hj his oathr thi^ will, 
no d<mbt» be prima fade eridenoe to chai^ him, but by no means oonda- 
■iTe, because the title maj have passed out of him, in the interval, bj bill of 
sale^ although the register may have remained unaltered Bailej, J^ in JM^ 
ler T. Wa^pole, seems to think that a register so obtained will be prima faeie 
•▼ide&ce for him that he is owner, because he thereby challenges all persons 
that he is so. This, however, may well be oonaidered extremely doubtful 
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SUPERIOR COURT. 



DECEMBEH) 185U 



Coram Sandfobd, J. 



MoRKis against Brower, Thompson and Fish. 

The keeper of a boarding-bouse, whose boarders are driven awaj bj tlit 
offensive smells proceeding from a livery stable set up in an adjaoent 
house, maj maintain an action for a nuisance against the keeper of soeh 
stable. 

The landlord maj be joined in such action, if he leased to such stable-keeper 
a dwelling-house to be converted into a stable^ under such circumstaoces 
as must have lead to a reasonable belief that such premises might therebj 
become a nuisance. 

The plaintiff was the lessee of a house, No. 648 Broad- 
way, which she occupied as a boarding-house, and the de* 
fendant, Fish, was the owner of the adjacent house, known 
hj the name of Constitution Hall. This building had 
been, for many years, used for public purposes, for politi- 
cal meetings, balls, &c., in the second story, and a bowling 
alley in the basement; it was deeper than the house occu- 
pied by the plaintiff, and had several small windows look- 
ing into plaintiff's yard, and giving air and light to the 
bowling alley. 

In the spring of 1849, the defendant, Fish, demised "Con- 
stitution Hall " to the defendant^ Thompson, for a term of 
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yearsy to be used as a carriage repository and stable, and 
Thompson immediately demised the building for the same 
purposes to the defendant Brower. The bowling alley was 
converted into an extensive livery stable, and the oflFeusive 
smells proceeding from it, drove away the plaintiff board- 
ers and ruined her business. 

Jordan, Lard and Judah, for the defendants, contended 
that keeping a livery stable was but a reasonable use of de- 
fendants' rights, and that they were not liable unless it was 
made to appear that there was in this case something more 
than ordinary in the smell or annoyance arising from it; 
and that, if the stable could be considered, in law, a nui* 
sance, the landlords, Fish and Thompson, were not respon- 
sible for the act of their tenant. 

Anthon and Oerard, for the plaintiflF, contended that an 
offensive smell is, of itself, a nuisance, even although it 
should not be strictly hurtful. That it is not necessary 
that the smell be unwholesome ; that it is enough that it 
renders the enjoyment of life and property uncomfortable. 
Bex V. Wats, 1 Burr. 336; Selwyn's N. P. 974; Bliss v. 
Bale, 4 Bing. 133; Flight v. Thomas, 10 Ad. & Ellis, 590; 
Bex V. Neile, 2 Car. & Payne, 488; Fish v, Dodge^ 4 Deuio, 
816, &c. 

They also contended, that the landlords were properly 
joined in the action ; that, where premises are let, the na- 
tural consequence of ^hich is that they may become a nui- 
sance unless properly attended to, they are liable if they 
afterwards become a nuisance by such use. That they 
ought, in such case, to stipulate with the tenant, that he 
will do what is necessary to prevent the premises from be- 
coming a nuisance, or reserve to themselves the power to 

24 
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re-enter. Bex y. Pedler^ 8 Nev. & Man. 627, and 1 Ad. & 
Ellis, 822 ; Gardner v. ffuni, 2 Bail. S. 0. 165 ; Mayor, &c^ 
of New York v. Bailey^ 2 Den. 455 ; People v. Irvnui^ 4 De- 
nio, 129. 

Sandford, J. The keeping of a livery stable in a popu- 
lous city, is a lawful pursuit ; it may become a nuisance, 
however, from its situation in relation to adjoining premises^ 
and the manner in which it is conducted. If the jury shall 
find it was so conducted, that it made the plaintiff's enjoy- 
ment of his life and property, in the adjoining premises, 
uncomfortable, it is a nuisance, and Brown, the tenant^ is 
clearly responsible. As to the defendants. Fish and Thomp- 
son, who stand in the character respectively of landlords, 
they are not liable unless, when they demised the premises^ 
they knew or had reason to believe, from the nature of the 
business, the situation of the building and of the adjacent 
buildings or otherwise, that the business would be so con- 
ducted as to render it a nuisance, and this is for the 
jury.(l) 

« 

The jury found for plaintiff, against all the defendants, 
$500. 



(1) It would be an endleas task to enumerate all the instauoee of nuKBSDoe 
for which an action may be maintained. It may be suflScient to observe that 
the erection of any thing offensive, so near the house of another as to render 
it useless and unfit for habitation, is actionable : such as a swine stye, lime 
kiln, privy, smith's forge, tobacco mill, &a The priticiple is aic vkre tuo ut 
aUenum non Jadaa, Selw. N. P. 974; Willes' Rep. 79. 

It is not uecesaary that the smell should be. unwholesome; it is enough if 
it renders the enjoyment of life and property uncomfortable. Vide Jfansfiddt 
Rex V. White. 1 Brow. 337. The neighborhood has a right to ft'esh and pure 
air. Abbot, C. J. Bex ▼. Neil, 2 Gar. A Payne, 483 ; OaiUn v. Vakntine, 9 
Paige, 676 ; Brady v. WeekSf 3 Barb. & 0. 167. It is presumed that a mere 
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c&pricious exception is not Included in this definition. Bach would noMSOi 
riljr be dsBsed with mere idiosyncracies. The smell must be sudi as is of- 
fensive to the generality of mankind. 

Nuisances are not confined to the sense of smell ; any other sense may be 
so assailed as to be productive of similar discomfort in the enjoyment of lUb 
and property. Thus, where an ordinary blacksmith-shop, adjacent to a 
boarding-house, was hired out to a manufactorer of steam boilefs, the inoes^ 
sant din rendered the enjoyment of life and property uncomfortable, and it 
was held to be a nuisance. Bronson, G. J., applied to it the terms of the 
oommon definition. *' It is not necessary that the owner should have been 
driven from his dwelling, it is enough that the enjoyment of his property has 
^en rendered uncomfortable." Fuh v. Dodge^ 4 Deuio, 316; Baptiat Okurek 
T. 7h^ R, R,Co.,h Barb. 79. 

Nor, again, is the creation of a nuisance confined to the sensea The terra 
is so used in common parlance, but the law latin word ^^ nocanuntum^ has 
a much broader signification, embracing many other matters indirectly inju* 
rious to person or property. Thus, where a book-seller occupied a shop, by 
the side of a public thoroughfare, and suffered loss in his business in oons^ 
quenoe of passengers being diverted Aom it by obstructions of a builder, this 
was held a nuisance. So, also, where the defendant placed a cornice on his 
messuage a€ljoining plaintiff's garden, by means whereof quantities of rain 
were thrown from the cornice on the garden, and did damage^ and incoo* 
moded the plaintiff in the enjoyment and possession of his garden. Fay r. 
IVm^ 9 Jurist 877, &c 

In the principal case, in the tezt^ there seems to have been no serious di& 
Acuity on the question of nuisance. The interesting, and to some extent 
novel question of the liabflity of the landlord, was the chief subject of con* 
test 

That a building might be erected, in a populous dty, for the stabling of 
horsef^ adjacent to valuable private dwellings, without inconvenience to the 
occupants, in the present improved state of architecture^ must be admitted; 
but, in this case, the landlord bad hired to the tenant a dwelling-house, al- 
ready erected for another purpose, to be converted into a stable, which turned 
out in the end, whether from the insufficiency of the buUder, or fhom other 
causes connected with it^ a nuisance. Whether, in such case^ (the liability 
of the tenant being conceded,) the landlord should be exempt^ was the quM> 
tion. The learned judge, under certain qualifications, held him liable. 

This decision is flilly sustained by the case of The King v. Pedby, (1 Ad. k 
Bllis, 822,) in which it is expressly held, that if the owner of land erect a 
building which is a nuisance, or the occupation of which is likety to produca 
% Boiflancey and let the land, be Is liable to an indiotment for sooh nuisanoe 
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beinfr created or coDtinue during the term. The person receiving the profit 
froR) the use, is answerable for the nuisance. It is also sustained by the 
principles involved in the case of i2ea; v. Moore^ 3 B. ft Add. 184. If a nui- 
sance is the probable consequence of an act. the party is answerable as if it 
were his actual object If the experience of mankind roust lead any one to 
expect the result^ he will be answerable for it This remark applied to a case 
where the act of the owner of lands for his own emolument, (not a nuisance 
HI itself!) lead to a nuisance on the outside of his premises. The rule of law 
establisiied by all the cases, is that the party, for whose profit thai is done 
which con8tit42tes the nuisance, shall be answerable for it lb. It is also 
abundantly sustained in our own courts. 

The principle involved in Qardiner v. Eunit (2 Barb. & a 165,) lies at the 
foundation of this responsibility. Harris, J., in giving the opinion of the 
court, says : *' It is a general principle of the common law, that the owner 
of premises is 'bound so to control the use of them as not to produce injury 
to others. And if he permits another to place such premises in such a situa- 
tion as to cause injury, he will be answerable." Much more so, if be not 
only permits, but actually authorizes such use by contract, and derives a p^ 
onniary advantage from it Thus, in The FwpU v. Eioen, (4 Denio, 129,) be 
was held criminally answerable for a nuisance so created. It was in that 
case decided, that one who demises a house with the intent that it shall be 
kept, and which is accordingly kept for the purposes of public prostitution, 
and who derives a profit from this mode of u^ing the property, is punishable 
by indictment, for such act, as a principal ofiendor. It may certainly then be 
concluded, a forUori^ that he must answer dvUUer for any injury such iiui« 
sance may create to adjacent property. Vide Mayor, Scc^ v. Baiky^ 2 Denioi, 
446. In a work entitled " Notes of recent leading oases," selected from the 
London Law Magazine, for 1846, *4'7, '48," (Law Lib. vol: 62, p. 35,) there ia 
ooromentaiy on the case ot Rkh v. Basterfidd, (1 1 Jurist 696,) which is sup- 
poeed to be hostile to ttie doctrine here advocated : it will be found, however, 
upon examination, in perfect harmony with it 

The rule sustained by Rick v. Bcuterfidi, and approved of by the annota- 
tor, is this: that a landlord is not responsible for the acta of bis tenant in 
creating a nutsance ; nor for bis acts in using an existing erection, (not % 
nuisance in itself) in such wise as to become a nuisance ; because such liabili- 
ty attaehes only to the person in possession. To this rule there can be no 
objection, although the reason given for it may perhaps be liable to criticism. 
It is apparent, however, that it differs radically from the one under oooaider- 
aiion. Here the landlord, while in possession, and for his own emolumeotv 
in eflfect creates that which, in the language of the judge and in the find- 
ing of the jury, he knew or had reason to believe, when he demised the pn> 
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miaea, either from the sittiation of the Imilding itpelff and of tJie adjacent 
buildings, and the kind of busirieaa intended to be there carried on, might 
become a nuisance. These ingredients are not found in Rich y. Bosterfield^ 
and tlie wliole case seems very little more than an exemplification of the le- 
gul maxim " qui sentU commodum smtitre dAet et onus." 

How tar a landlord shall be responsible, in cases where he has the power 
to abate a nuisance by annction for wapte, and omits to exercise such right, 
or how &r he may be responsible where be has neglected to protect himself 
by proper covenants, are questions which it is not necessary to consider 
here. Such cases seem to fall within the true meaning of auotJier maxim, 
" qui non profUbet man prohibere posaetjubetJ'* 



INDEX. 



•»♦ 



ABSENT AND ABSCONDING DBBTOBS. 

L Under the act for relief against absent and absconding debtora» if the at* 
taching creditor releases the property attached, nnd it is thereupon remoTed 
beyond the sherifTs bailiwick, if a second attachment is afterwards issued 
by other creditors, the sheriff may retom nuUa hona. BaMn et dL r. 
Noahf Shaiffi Ac 283 

3. Effect of the " Ck>de of Procedure ** on the attachment law. ib 286, «• 



AOnON. 
See Lmn^ 1. 

1. When it was agreed, between plaintiff and defendant^ that the plamtifl; to 
secure his demand against the defendant^ should effect an insurance on a 
certain vessel belonging to the defendant, to the extent of his claim, and 
that, if she should be lost and a recoyery had of the underwriter, he should 
look to that fund for payment; this is a collateral security only, and an 
action lies for the original demand against the defendant^ although the Tea- 
sel was lost) a recoTery had against the underwritersi and the money in 
the hands of the plaintilTs agent Main r. Newaon^ 18 

2. If, in representing the character and credit of a merchant, the party allegea 
that to be true which he knows to be false, or fraudulently conceals what 
he ought to have reyealed, an action for the consequential damages will 
lie against him. Rumaey etalr, LoveU, 26 

8. The oases on the subject of the action fbr a Mto representation of credit 
reviewed, 82 n. 4 



876 INDEX. 

4 The jarifldiction of courts of common law, over claims for distribatiTO 
shares and residuary portions ot intestate's estates, fta, is statutoryf and 
BO other actions cun be maiotained upon such claims but ttiose given bj 
the statute. Ducobm y. (km dal, 190 

5. A remedy giron by statute does not supersede a remedy already existing 
at common law for the same injury. PwrceH ▼. Potter, 310 



AGENT. 

1. Tlie right to sell on credit is not strictly within the common law rule, gor- 
eming the relation of factor and principal ; it has been engrafted Dy usHge, 
and must not be lightly extended Douglaas v. BerrMt-d, 278 

8. When a factor has sold for caah, or on credit, his powers are spent; and if 
he undertakes to treat the debt as. his own, by graiiting indulgence, lie 
must take tlie risk. <b 

3. A factor may sue his principal, although he has rendered no aooonnt; such 
omission will subject his accounts to a strict scrutiny. A 

4. Where a lactor had, upon sale, taken a note at four months, snd, at maturi- 
ty, renewed it, retaining the first note in his hands, he makes tlie debt his 
own, slthough he afterwards obtains judgment on the first note^ and ss- 
signs it| at the trial, to his principal ib 



AGRBRMBNT. 

1. Agreements of parties may control the general operation of Isw, but, to 
have such an effect, they ought to be clear and capable of but one con- 
struction. Schurffdin V. Harvey^ 79 

2. All previous parol agreements are swallowed up in a wri^tten contraot 
Bogert v. Cauman, 97 



APPRENTICE. 

1. Whatever the apprentice earns by his labor, whilst in the employ of his 
master, belongs to his master. James v. Lt Boy^ 160, fk 

2. And so when he leaves his service, and is employed by a stranger, the 
master is entitled to his earnings or wages. Aud thia^ wbetiier ths 
stranger did, or did not, know that he was an apprentice. ib 
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1. When, in aaaampeit, one of two defeodantn only was origlnanj arrested, 
tbe other i« so far a party to the suit as to be within the protection, emdo 
monmdo et redeundo. Ihfi r. Boppin^ 254 

S. The application to relieve a suitor fW>m arrest, on the ground of this pri- 
vilege, is an application to the discretion of the court, and they will so 
exercise it that tho defendant shall not be oppressed on the one band, nor 
the plaintiff, on the other, be deprived of a trial in the State. ib 

8. When the defendant resides out of the State, and is entitled to such pri- 
vilege, the court will order the bail-bond to be cancelled upon the defend- 
ant filing common bail t5 



i. This subject of privilege discussed. 



S6T, fk 



ASSIGNMENT. 

1. Promissory notes purohased after a voluntary awlgnment by an insolvent 
for the benefit of ills creditors, cannot be set off in an action brought, in 
the name of tbe insolvent^ by such assignee. Mtffertnan ▼. ifyvfqp^ 

269 and fk 



ASSUMPSIT INDEBITATUS. 

1. Where the agent of the survivors of an insolvent firm, invested with fbll 
power to collect and pay debts, leaves money, thus oolleoted, in the hands 
of a third person, with instructions to pay it to such crediton^ an action 
for money had and received for the use of such survivor will not lie against 
such tliird person. Ounninghamf suroivor, v. Dunazn, ' 61 

2. Where there is an agreement, on a snle, that the rendee shall give notes 
with ao indorser at four and five months, upon a demand of such notes 
and a total disafflrmance of the contract by the vendee^ general indehittUui 

"^ assumpsit lies. Johnson v. SmUhf 81 

8. Where goods are sold upon a certain credit) to be paid for by a bill at a 
certain day, indehitatua assumpsit for goods sold will not lie until the time 
of credit has expired. A. 81, fi. 

4. If the bill is not given on demiDd, an aotion list Immediately on the spe- 
cial contract idL A. 
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i. To BQppoit the ooont tbr monej had and nooiTsd, it nrart be e x prwl j 
proved that money belonging to the phdntiff has oome to the de&ndaiit^s 
handa. SaaUng y. Jhmhamt 111 

6. Proof of a promiaaory note^ reoeiyed bj the defendant^ la not anfflcieDt 
Msreer r. Sayre et oi, lit 

*l A peraon who ia oompelled to pay monej in oonaeqaence of a breadi of 
ooyenant bj another, may reooyer it back ttom auch peraon in an actioa 
of aaaompai^ or ooyenant^ at hia election, tU 9emb. -Ihuglau y. Waer, 179 

8. Whether thia ia not confined to caaaa of total diaafllmuuioe of contract 
QucBi ib. 180, fk 

9. The giying of a bond la not such a pajment aa will aaataln an action fat 
money paid. A. 

10. AUiar ut semb. aa to a promimoiry note. i& 

11. An aaaampait cannot be raised bj doing an act against the will of the 
partj aonght to be charged. ^Sdiuyvmon y. TBtf^^ 231, ik 

12. Bat when the act ia done in the course of a person'a buainess or emplcj- 
ment, it shall not be deemed a yoluntaiy coortesj. Au 

IS. Upon a ^uontem fnerutt for woric and labor, the defendant may show 
that he reoeiyed no benefit 238, fk 

14. So, where the action is brought ibr a spedflo sum agreed to be paid, pro- 
Tided the defendant has giyen notice of his defence. ik. 



ATTACHMENT, FOREIGN 

1. In^n action of troyer, a ooDyersion proyed by refbsal to deliver up the 
article when demanded, ia suflicienUy answered by prooC on the part of 
tlie defendant, that it waa taken out of hia hand by yirtue of a foreign 
attachment, in which it waa claimed as the property of a third person. 
Birachfddt y. Ibnton^ 381 

2. The writ of attachment and return duly certified aooordtng to the Act of 
Congress, is suffldent (br this purpose without fotther proof of any pn> 
osfdings upon it A. 
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8. How fiur !t is the duty of the defendant to defend the property agnlnst 
mob attaehmeDt. Quot, Hvrsckfdit ▼. FanUm^ 361, n. 

4. He cannot, in such action, raise any question about plaintiffs title. ib. 



BANKING ASSOCIATIONa 

1. The act entitled " An act to prevent the pasaing and receiving of bank 
notes less than the nominal value of one dollar, and to restrain uninoor- 
porated banking associations," does not restrain an individual from issuing 
notes, receiving deposits, and making discounts. Briatoi qL v. Barker^ 

BARON AND FEMB. 

1. Cohabitation and reputation are prima fade proof of marriage. Baher 
▼. Mebder^ 266, fk 

2. Proof of actual marriage is necessary only la oases of enm. eon. and 
bigamy. ih, 

BILLS OF EXCHANOE AND PBOIOSSORY NOTES. 

L The protest of a promissory note is no evidence by itself the demsnd and 
notice must be proved, as if no protest had been made. (Aimmtn^ v. 
Fuihtr, 2 

2. When the maker of a promissory note is notoriously absent in a foreigm 
country, diligent enquiry for him need not be shown. ib, 6 

3. When the maker of a note is notoriously alssent in a foreign country, and, 
at the time of making the note, had left off business, and had no office 
when the note became due, at the place where it was payable^ demand 
need not be made at his last place of residence. «&. 9 

4. If the maker or drawee cannot be found at the place where the note states 
him to reside, and it appears that he never lived there, or has absconded, 
the note is considered dishonored. id, ib, 

6. If he has removed out of the realm, demand at his last place of residence 
is sufficient ib, 8 

6. If the note is made payable at a particular plaoe^ demand at that place is 
cofflcient ib. 
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7. If the note ie not payable at a particular plaee, and tbe maker baa a known 
residence within the State, tbe holder muat abake demand ataucfa place of 
residence. OwMnings ▼. Fieher^ 8 

6. If he has r<»moved out of the State, and tbe note specifies no place of paj- 
roent, a demand at the place where the note purports to have been made 
is suiBoient. tdL <b. 

9. If the note bears date at a particular place, and no place of payment Is 
specified, the place where tbe note bears date cannot be considered as the 
place of pnyment, so as to release the holder from the obligation of seek- 
ing for the maker, in the event of his removal. tdL ib. 

10. The parties, maker and indorssr of a promissory note, may legally stipu- 
iHte with each otiier by parol, that tliere shall be no recourse over, under 
certiiin circumstances; but an iodorser is not a competent witness to prove 
this agreement •&. 18 

11. The holder of a bill of ezehange may commence a suit immediately upon 
the protest for non-acceptance. Wddcn v. Buck^ 15, and n. S. P. Rooae' 
veU V. WfHfdhuU, 60 

12. Aud, on the protest for non-«ooeptance, he may recover the usual dam- 
ages. tdLd. 

13. The 20 per cent, aHowed as damages on the return of a foreign bill, are 
in lieu of ali charges; the plaintiff is entitled to interest on these damages^ 
but cannot claim anything for the difference of exuhange. The damages 
are always calculated at tbe par of exehange. id. ib, 

14 Whether the prevalence of an epidemic in the city where the indorsera 
resided, will excuse notice of non-payuent BooseveU v. WoodhuR, 

50 and ft. 

16. Where a bill of exchange la remitted for the payment of a precedent 
debt iFdue diligence is not used In obtaining payment and due notice of 
difthonor giveui it will be a satisfaction of such debt Copper et aL v, 
Poufd, 68 

16. Tf, from the time of drawing a bill down to the time it becomes due, the 
drawer never liad any elfeote la the hands of the drawee, notice to the 
drawer of the dishonor of tbe bill is unnecessary. id, n. 

17. The indorser. however, is always entitled to notice. Al 

18. If tbe drawee had e£bcta of tbe drawer in hia hands at the time the bill 
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w«8 drawn, notioe must be given to the drawer, however the balA.noe 
BDMy liave varied in the interval. Oopptr etal y. Pcwei, 68, a. 

19. All the aets of a bill of exchange are oonaidered aa making one bill 
MiUm- y. ffaekley, 91 

20. To make a promise to pay a bill available againat a drawer who haa 
been discharged by the Uuftea of the holder, ii muat appear tliat audi pro- 
miae waa made with a full knowledge of the fact tb. 

21. Whether he ought alao to know hia legal righta. t6. n. 

22. Where a note is given in payment of an article purcliased. evidence that 
the nrticle whs of no value, nnd that tliis fact was rrHuriuleotly concenled 
by the plaintiff, ia admisaible to impeach the consideration of tlie note. 
Band y. Fielding, ' 117 

23. When (he consideration of a bill fails entirely, tliia will be a aufBcienc 
defence to an action upon it by the origiDal party. t&. fk 

24. AMJtat where the consideration fails partially. t5. 

26. A note muat be supposed to have been indorsed on the day mentioned 
in the declaration, unftl the contrary is shown. Thony^ v. WoodhxXi^ 141 

26. Where the facts are undisputed, it is a question of law merely, whether 
the holder of a note haa used due dilfgenoe in giving notice to an indoraer. 
jh'eland et al v. Zap, 193 
See tliis matter fully discussed. ib, n, 

27. Where the indorser resides at Kip*s Bay, notioe of non-payment lef^ in 
the post office in the city of New York is insufficient, although accom{>anied 
by proof that the indoraer had left orders there to have letters addressed 
to him, conveyed to a certain house in the city, which he was in the daily 
habit of frequenting. ib, 

28. The insolvency of the maker of a note will not excuse the want of no- 
tioe to the Indoraer. t6. fk 

29. Kor will the fact of hia having indemnified the indorser. ib. 

80. When the parties reaide in the same city, the notioe muat be peraonal, 
or something tantamount ib. n, 

31. If the party, to be served with notice, resides in a different place or city, 
the notice may be sent through the postH>flU)e, to the poat-oiBoe nearest tlie 
reaidenoe of the party entitled to notice. 4b, 
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32. iDiolTeDcyofibe maker is no exouae for not demanding payment As- 
ngnees of Myera etaLv, Oolanmi, 206, and n, 

33. A promiae bj an indoraer to pay, is not a waiver of notice^ unleaa such 
promise was made under a fall disclosure of the facta. A. 

84. If such promise is made to a third person, from motiyee of friendship, to 
reUeye him from alleged liability, arising from his laehM, if i( afterwards 
appear that there was no such liabilityi the indorser is not bonnd by it tb. 

35. When one person receiyes from another his check on a bank to hold as 
evidence, merely, of the amount due him, if the person receiyiog audi 
check fraudalently passes it away to a third person in payment of an ex- 
isting debt, the holder of such check, on discoveiy of such fraud, is not 
bound to present it at the bank for payment, especially when he has no- 
tice of the facts from the maker, and that payment is stopped. Ikvoe €t 
al r. Moffat, 22d 

36. A check is a bill of exchange, and must be in like manner presented for 
payment in reasonable time^ ib. u. 

37. Want of fUnds io the hands of the drawee will not excuse the want of 
preaentment ' tk, 

38. AUter, when the drawer or maker of a check has withdrawn his ftinds. 

ib, 

89. A noto made payable to T. B. A Sona^ as agents of W. & E. L., or order, 
may be prosecuted in the names of W. & E. L. The promise enures to 
their l^eoeflt, and they will be bound by a contemporaneous written agree- 
ment, made by T. B. & Sons, that the noto was not to be paid untQ the ao- 
oounts between them and the defendants were settled. Lawrmoe etdLr. 
Sheplurd, 281 

40. A promissory note, payable on demand, is not presented in reasonable 
time so as to charge the indorsers, when such presentment is made sixteen 
months after date. Good y. ArrowsmitJi, 289 

41. The holder saying to the indorser, at the time of making the note^ " I 
look to you for payment," will not relieye him from the necessity of de- 
mand and notice. t5. 

42. Parol testimony inadmissible to show that an indorser, at the time of 
indorsing, agreed that he would remain liable, notwithstanding holder 
ahouki omit to present for payment and give him notice of non-payment 
J>egrooiy. Blake, 297a»tf«i. 
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43. A post-note given by a banking inetitution, to secure a lona fide cash 
loan, made to it after the passage of tlie Act to amend the Act entUlod an 
Act to authorize the Business of Bunking, passed May 14, 1840, is void. 
PlaU y. Limt, 358 

44. If a loan is made to a third person, on the securitj of such note, the 
loan is not aifected bj the invalidity of the security, ti^ aemUo, %b. and n, 

45. See note to ()amming8 v. FLaher^ carrying down the law to the present 
time, on the subject of presentment to the maker, who has absconded or 
removed, Ac. p. 10, n. 

46. Damages on blU of exchange regulated by statute in some of the States. 
Those of the State of New York mentioned. 17, n. 

47. Bills of Exchange, payable on demand, must be presented in reasona- 
ble tima Good v. Arrowtrmiih^ 291, «. 

48. This matter discussed. d. a 
See Pbotibt— Plradino, 1, 2.— Withibb, 1, 2, 3.— PUAi>iir«, 6, 7, 8. 



BILL OF LADING. 

1. Plundering, by a custom-house officer hsving charge of a vessel in a 
foreign port, is within the risks assumed by the owner under a bill of lad- 
ing. Sch^feUn etaly. Barvey, 76 



* BILL OF FARTICULABa 

1. Where there is evidence to show that an agent has not sold goods en- 
trusted to him, but ha^ converted them to his own use, a bill of particulars, 
treating them as goods sold, is prima faoie correct. Jhmlop v. WMUock, 

274 

2. It is for the juiy to say whether he has so converted them. ib, 

3. If they find affirmatively, they will be directed that the plaintifr had the 
right, at his eleotion, to consider him a purchaser. ib. 

4. The old practice of demanding a Bill of Particulars^ not essentially inter- 
fered with by the Code of Procedure. ib. n. 
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6. Whether the indent strictnen at Nisi IViua, in relation to Bill of Parti- 
cularst is retained. Quob, it. n. 

S. How far the power to amend may affect tlie practice. Qua, A. nu 



BOOKS OP AOCOUNT. 

1. Kii tries made in a notary's register, by a clerk absent ot the time of the 
trial, cannot be read in eTideuoe on proof of his band-writini;. Oummings 
Y. JFUher, S 

3. So, also^ ss to entries made by a merchant's clerk, In the ordinary coarse 
of business. i&. n, 

3. If the clerk is dead, the entries may be read in some cases ss prima foh 
cie evidence ez neeesaiktiii upon proof of his hand*writing, his usual couree 
of doing business, and general panctoality. ib, n. 

4i Bntries made by the party himself in his own booka^ admianble in evi- 
dence in certain cases. id, n, 

6. How far, and in which of the States, the books of a party may be read in 
evidence. See note to CummingB v. lisfieTf 6, fi. 

6. Bntries, made by notaries in their booka^ allowed in various cases, and 
finally regokted by statutei A. 

EviDsifoi, 22. 



CHBCEa 

1. As between the holder and an indorser or third person, payment roust be 
demanded in reasonable time. Devoe v. Moffat, 224, n. 

2. As between the holder and maker, a demand at any time before suit 
brought is suffieieut A. 



CODE OF PROCI?DURB. 

1. Its operation on the practice in relation to Bills of Particulars at JVZn 
Frius. QwB, 275,11. 

2. Its operation on the question of interest in witnesses. Homing t. Xie- 
inffikm, 67, n, Oummings v. Filler, 14^ n. Main v. yewson, 19, «. 



IHDKX. J85 

,8. Oo diaooreiy. Sunuey y. LoveU, 80, «^ 

4. On calling plHinliff and non-suit for not appearing after action oomiaitted 
to Jar/. Duboie V. Alknf 161, n. C^mRtn^Aam 7. jDimcohi 64^ n. (1) 

COMMON CARRIER. 

1. In an action on the case by a freigliter, against the owner of a general 
ship, for dHmiigea by emhezzlement, it is not necessary that notice of sach 
dHmage should have been gtTen preyious to the dischaige of the crew. 
SchifffeHa etalv, Harvey^ 76 

2. Where a oommon carrier transports property against the express orders 
of the owner, it is a gratuitous act» and he cannot recoTer a compensation 
for it; and a receipt of the property by the owner will not alter the case. 
SclvuTeman v. WiOun^ - 230 

8. If a oommon ci«rrier demand compensation on a ^tianAmi fiMniA; the own* 
er may sisow, in i)Ar of such compensation, that the goods were damag^ 
in tlie transportation to an amount exceedmg that of a fkir rate of safe car* 
riage. ^ 

Bill or Ladiko, 1. 



COMPROMISE. 

1. What admissions, made daring an attempt to compromisi^ shall be eri- 
denoe. MunanX y, Bogert^ 369 and n. 



construction: 

1. In construing a lease, from the Ist of May is ezolosiTa Dot e» dtm. 
Beaky v. Smxih, 243 

2. When the word "from'' ahall be eaoehukm^ and when MoiwtM^ oonaidered. 



CONTRACT. 

1. If part of a contract is printed and part written, the written are to con- 
trol the printed words^ if there is any inconsistency. Onuilkmd w. Oom in. 
Cb., 42 and II. 

25 
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S. A ooDtrMt» ibr the nie of a dare for life, may be reicinded by the 
dee, if it Hppeani that tite vendor has bound hiinself under seal to Diana- 
D)it the slaive afler a certain period. EeUietaa ▼. FUetf 62 

8. And thia, uUhough the vendee may have heard, previous to the tal^ that 
a promise to manumit had been made by the vendor. A. 

4. There can be no other part performance of a contract for the sale of goods 
and diottela, to take auoh contract out of the statute, but such as is ez» 
pressed in it Bruen v. Ashtf 186 



00-PARTNEB& 

1. Oonfeesiona of one partner after a dtasolntion of oo-partnenhip^ fnadmlt" 
Bible to cliarge his partner. Mercer v. 8aj/r« and Hfler, 162 

3. Nor win the fact that the partner, whose confessions are offered in evi* 
dence, was authorised to adjust the accounts of the partnership make any 
diffeience. Al «. 

S. Such confession, however, is sofflcient to take a case out of the Blalote 
of Limitattons. A. 

t. Where a partnership is dissolved by consent, the partners still contioue 
Joint tenanta of the partnership property for the purpose of settling the 
co-partnership concerns; and, on tlie death of oither, the survivor takes 
the wliole and may maintain detinae against the adroioistraior of the de- 
eeasBd partner. So lield in kMC after a diffefent ruling at Nm ^rkii, 
ifarrsv, ntrv^ v. Mumfcrd^ 294 



6. An award, upon an arbitration between partners, directed certain goods 
to be brouglit into account at first cost Qwb, Whether the import en- 
try at the custom-liouse, on the oath of one of the partners as to sudi 
prime oost, coududes suoli partner. Z^orvaisB v. Manigt, 3 IT 

€. A record of a Judgment^ in lavor of two partners, averring them therein 
to be co-partners^ ia evidence of sodi co-partnership in an action between 
them and a third party, but not concluslvei XeeriM, eatw, v. LawrtnoB^ 381 

7. Retiring partner still remains liable on his original undertaking, notwith- 
standing tlie acceptance by creditor of the note of the remaining partner. 
Oouptr V. PiAoelit 74^ «. 

8. The transfer, by retiring partner, of all hia mterest in the partnenliip 
luDds^ to his oo-portners^ does not relieve him from liability. t&. 
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9. AM^t if itaasamei^ with the creditor, Uie furin of accord ujjJ ^itianicno^. 
Cooper T. FoweQ, 7i, n. 

See LzMiTiD Vamxsxbmbsp. 



OOUNSBL. 

1. A oouDiellor cannot be compelled to diadoee anj oonfldential communi- 
cation made to him aa counael in any cause tlien Actually coiniueticed, or 
expected to be commenced. McTaviifhet oL y. Denning, 155 

2. But terms of compromise, offered by him to the creditors of his elienti are 
not confidential, and muat be disclosed. ib, 

8. For imputed slander, originating in judtcial proceedings m court, no ac- 
tion lies against a ooonsellor. Bkmi v, Zuntf 246 a$id ik 



COUNTBB GLAIIL 
1. When introdooed as a defence^ and its nature. Philt^ y. Bruoe^ 125, %, 

COUBTS^ JUBISDIOTION OF 

1. The Jurisdiction of courts of common law over legsdes^ distributive 
shares, Aa, is statutory. Ducaese v. Riehnud et (i{., 1 9 1 

2. History of the jurisdiction of the eccleetaatical courts and courts ofchan- 
eary over the same subjects. 0. 19S| il 

COVBHTANT. 

1. A person who is compelled to pay money in consequence of a breach of 
contract by another, may recover ii bauic from sucli person, eiltier in aa 
actioQ of oovenaoC or assumpsit, at his election, ut e«mb, Dougktsa v. 
Waer^ 179 

2. Whether this rule is not to be confined to cases of disafllrmance of nnez* 
«CBted contracts. Qua, 0. n, 

CU8T0M-H0USB ENTBT. 

h Whether an oath or the party, stating, on an entfy at the oii8toin*bouai^ 
tfat prime ooat of an artiole^ with a ?iew to the duties to be paid, is ooo- 
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clmive on liltn fn » controveray with a tliird penon, io which such prime 
oost comes io question ? Loreaux y. Mcmge^ 317 

% Or between partnen in like case? ib 



DAMAGEa 

1. In trespAss for an eneroachroent, by the defendant's wharil on the pL«in- 
tiflTs water lot^ the current value of the part in the defendant's poeeeasion 
will be the rule of damages. Arden v. Kermit^ 112 

2. In an actfon on tlie case, for enticing away the defendants servant, the 
general rule of damages is the value of the service during the time the 
servant bus been in defendant's employ. DvJbois v. AUen^ 128 

t. But the jury may, in certain Aggravated cases, give the whole value of 
the servant by way of damages. ib, n. 

4. In trover, the rule of damages is the value of the article at the time of 
couversioiL BcUdunn's Adiu'rs y, Earvey, 214 

6. The jury may also give damages for the detention. ib. n. 



DEBT. 

1. In debt or bond, payment of interest must be pleaded. Lmftffston v. 22b- 
mainf 199 

2. When wbnt ad diem, aobnt ante diem or aohni ^poet diem^ shall be the pro- 
per ple& tb. Ik 



DEMURRER. 

1. Judgment jon any of the counts in a declaration, on demurrer by one of 
several def«uduiiUi, enures to ilje benedt of all DiUutger v. Orublne, 885 



DEMURRER TO EVIDENCE. 

1. Demurrer to evidence: its nature, and how conducted at IM 
Leufis V. 3m, 102 



DISCOVERT. 

1. "Wlien the oorrwpondence of n party is produced on a petition for a dis- 
cover;-, Uie whole must be tead to the jury ; it Is not oompetenl to the 



tmrty, who has so proonred it, to read detached ports. Raynwnd r. Bow- 
^"^ 808 anuL n. 



DISSEISIN. 
1. What sbaU be a diaseisiiL Arden t. KenmL 112 



2. A tortioas entry on land, and ereeiinfr ImproTements thereon, amounta lo 
a clNim ol' Utle^ aud ooiMtitutea a diaaeiaiu. Smith ex dm, f^Mer ▼. Bw- 
^ \b2andn. 

3. Five yeara' poaaeaaion by a diaaeiaor, and a deaceot caar, tolla the entry of 
thfi diaaeiaee, and the p^jaaesaory rigiit of the plHiniiflrio ejectment ia' fully 
DDHde out^ by proof of aueh poatieaaion and deaceut cwat %b. 

4. By tlie Code of Procedure, the rule of law tliat a diaaeiaio and deaceot 
caat toUa the entry, made obaolete. SmUh t. Bmrtia, 164, n. 



DISTRIBUTION AND DISTBIBUTIVK SHAEK. 

1. The JuriadietioD of oourta of oommon law, over daima fbr diatribative 
aharee, and reaiduary portiona of inteatate*a eatate, ia atatutory ; and no 
other actiona can be maintained upon such daima, bat tboae given by atat- 
ute. DucasM v. Richavd et oL, 191 



DIVORCE. 

1. Where the plaintiff, having filed a bill in chancery for a divorce, causa 
aduUeriL aubomed a witneaa to prove the fact, and, upon discovery of thia 
aubornation, witlidrew liia bill and filed anotlier, charging adultery with 
anotlier peraon, theae fncta cannot be given in evidence to impeach the 
eredibility of a witueea produced to prove such aecond act of adultery. 
I>oe V. Boet 109 



EJECTMENT. 

1. An andent account, in the hand-writing of the ancestor of the lessor, of 
the plaintiff; found with the title deedfl^ cannot be received in evidence in 
aupport of the title. Jaekatm ez dan. Kip v. Jfiirray, 143 

2. A memorandurn of an agreement for the sale of land, ia evidence of a 
unity of title to each and every part of such land, as well the part in sot* 
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otl poMession, as the pait not in actual powoMion ; and, after a Um$ aad 
ttodiatarbed poasessioD of part by the vendee mentioned in anch memo* 
randam, the coart will preeume a deed oonfonnable thereto. Jatkaon ex 
derfL Kip ▼. Murray^ 143 

3. The confeaaiona of a tenant in poaaeaaion, aa to hia holding, are admiaBi- 
ble evidence after hia death. ib, 

i. Tlie demiae in ejectment ia mere matter of form, and la amandaUa. Dot 
dark BaOy v. Smy^ 243 



6. It maj be amended after the iasue ia made ap, and tiie canae set down 
for trial ib, 

•. It may be amended even at the trial ib. 

7. It may be laid ai any time when plaintiff haa a right of entij. A. 

See Di88Bi8Dr, 3. 

EVIBBNOB. 

1. Teatimony arisifig after the commeoeement of the action, iaadmiaaibto to 
explain facta ooourriog before the oommenoement JPLeod ▼. Jokmaim, 

26 

2. In an action on the caae for a &1ae representation of the charactM' and 
credit of another, airoilar repreaeutaCions made by the defendant to other 
peraona may be given in evidence. Eumsey etalv, Lovett, 21 

3. In anch an action, the delhndant may give hia own character in evidence. 
Ut semb. «6. 

4 When a party may offer evidence as to his general character. A. n 

5. Booka called for by a party and prodaced, do not become evidence by hia 
merely iuapecting them* without asking queationa about them. i&. and n, 

6. Where a paper ia produced under a notice, it ia not evidence without f)ir^ 
ther prooC The party who calJa for it, before he can read it in evidence^ 
must prove It. A. ik 

7. And this, whether the inatruraent be under aeal or not ; and whether the 
peraon producing it be a party or not. ib, n, 

8. A phiintifT producing a deed, under which he hddi an estate^ forma aa 
exception to the rula. id, A. 
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t. In att actfon bj the Yondor, flgainst the rendeef fbr the pHoe of a ulave 
aokl, it is not oompetetit for the vendor to offer evidence of Lite Rkivt* *« tor* 
feitnre of a right to manumiaBton set op b^ the vendee in bar of tl»e re« 
covery. KetUttaa v. Fleet, 62 

10. Parol evidence of the oontenta of papera lelatiog to frda ceUnteral to 
the iaaue, ia aufficient Jim^ord v. Bowne, , 66 

11. Where facta offered in evidence are onlj* Indacement, or oollater il tq tlie 
iaaue, parol proof of auch matters ia aufficient, even where they pre an^ 
ceptible of proof of the higheac nature. t&. n. 

12. In a honUM rtpkgiando the confeaaiona of the offlcera who had the per- 
aona daimed aa slaves in their custody when ftlie writ waa aerved, cannot 
be given in evidence againat the person malciog avowry. Aza et al v. EU- 
UngeTy 99 

13. Sembk, that admissiona of agenta while performing the act for which the 
principal is aued, are admisaible in evidence against the prlncipaL ib. fk 

14. In an* action againat the aberiff for a false retom. admissions by the de* 
puty when remonstrated with by the plaintiff, allowed aa evidence againat 
the aheriff. ib, 

15. In an action for a libel, if the defendant demnra to the evidence, and 
contingent damages are aaaeaaed, tlie truth of tlie charges contained in 
the libel cannot be given in evidence, on auch aaaeaament, in mitigation of 
damagea. Lewis v. I\fW. 102 

16. Inadequate performance may be given in evidonoe upon an implied and 
executory, but not upon an expreaa and executed contract PhiUpa v. 
BmcA, 123 

17. Under the count for harboring or entertaining a aervant, evidence of en- 
ticement ia not neceaaary. Dubois v. AUen^ 128 

18. Gomperiaon of handa not admissible aa subsidiary testimony upon the 
dashing of parol prooC Saskins v. SUiyvescmt, 132 

19. The hand- writing of a person, long since deceased, bmj be proved by 
comparison. • ib, n, 

20. The allegations of an indoraer, after the indonemeni, are inadmiaatble to 
ahow an indorsement of the note after it became due^ to let the defendant 
in to hia equitable defence. Thorns v. WoodhUi, 141 

21. Subsequent dedaretiooa of a party to a aale or tranafer whioh go to take 
away a veated right, are not admisaible evidenoi*. ib. n. 
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22. Parol evidence of an entry admiasible, upon, proof of tlie Umb of the 
book oouUining IL Ez^n, qf Bukman y. JQcVs. of Btekman, 169 

23. Where A. holds a ainfrle bill made by B., and, efler B.'a decease, pajs a 
sum of money to his executors, as so much money in his hands belonidng 
to B.'s estate, tliis is «vidence of money had and received, under tlie no- 
tice of set-off, in an action bnmglit by A. on such bill, that A. had retain- 

ed the amount of the single bilL ib. 

• 

24. Under an averment of performance, evidence in excuse of performance 
is inadmissible. Bruen y. Astor^ 186 

25. Under a notice of set-off in debt or bond, payment of interest, as so 
much money iisd and received, is inadmissible. Livinffftton v. Ii(moine, 

199 

26. How ftir.want of intention to violate a penal statute is admissible in bar 
of tlie penalty, i^urgts v. MaiUand, 268 

27. Upon a qwwtum meruit for woric and labor, it is competent to the de- 
fendant to prove tliat he received no benefit from tlie plaintiff^s servicers. 
Schurtman v. WUhers, 230 

28. If, however, the action is brouRht for a apeciflo sum agreed to be paid, 
such evidence will be inadmissible without notice. ib. 

29. An exenipliflcation of a registry of a mortgage,, recorded in a neigiibor^ 
ing State, CHnnot be read in eridence ; the original mortgage must be pro- 
duced Quay V. Eagle Fire Cb., 237 

30. Declarations in exb-ennU are inadmissible in civil cases. WHnon v. Boe- 
rum, 239 ufid a. 

31. An independent fact, admitted by the defendant to a third person, au- 
thorizi'd by him to attempt a compromise, is admissible in evidence afrainat 
him. MowU v. Bogeni^ 269 and n. 

32. fSicts, admitted during a negotiation for a compromise, are evidence 
against tlie party making tiiem. A. n^ 

33. All such facts aa a party would be compelled to admit in an answer to 
a bill in eqnity, will be received iu evidence when made duriog an attempt 
to compromise. ib, n. 

34. Such matters only as are concea^fons for the mere purpose of making 
peace, are rejected. fli 



S5. In all cases of peace ofBceni, justices of the peace, constablefi fta, it is 
SttfBi*ient to prove that thej acted iu those characters^ without ^X)ducing 
the appointmeat The PeojUe 7. €filba% 261 

36. A record of a Judgmeot in favor of two personSi averring them therein 
to be oo-partoeni, is evidence of such co-partnership in an action between 
them and a third party, buc not condustve. Leake, ex., y. Lawrence, 331 

37. A special agreement^ between landlord and tenant, in the nature of an 
accord itnd saUsfaction, may be given in evidence by plaintiif, under the 
plea of no rent arrear. Veccfiio v. Snoard^ 347 

38. The affidavits of the landlord on taking out his distress warrant, though 
averred in his avowry, and not denied in defendant's plea, are not evidenoe 
for him, on such issue, of the facts contained therein. tb, 

89. Nor can defendant use the plaintiff's affidavits of ownership, in the pro- 
ceedings in replevin, to rebut the accord and aatis&ction offered in evi- 
denoe, under the plea of no rent anroar. t&. 

40. Same rule applies to other affidavits of a preliminary character, vis., the 
affidavit of the payment in of capital by limited partner, proof of loss on 
fire and other policies, &a t&. 360, ik 

41. It Is within the sound discretion of the judge, to admit testimony discoT- 
ered during the summing up of a cause. Mearotr v. Ssyre^ 164^ fiw 

42. Admissions made by client to counsel, how far protected. Mowd v. Bo- 
gert, 260, fk 

Shipping Articlbs, 1, 2.— Ejbotment, 1, 2.— REOiarEB, (3HiPa>->FoBDav 
Tbibuitai^ 1, 2, 3. — Hakd-wbiting. — ^Plbaddio, 9, 10, 11, 12. 



EQUITABLB BELIEF. 

1. Equitable relief does not proceed upon a distinction between real and 
personal estate, but upon the ground that the damages at Isw may not be 
a complete remedy. Bruen v. AstoTf 189, «. 



FALSE REPRESEITTATION OF CREDIT. 

1. Historical digest and review of the decisions on the action, for a fiJse 
presentation of credit Ihaneeff v. Lovett, 27, fk 

See AonoH, 2. 
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FOREIGN TRIBUNALS. 

1. The proceedings of a vioe-admiralty ooorti of a foreign natioii, were veii- 
fled by proof of the hand-writing of the jadge, and of the register of tb« 
court, to a certificate that the papers were a tme copy from the reoordi^ 
and this was held sufficient. Mumford r. Bownet 66 

2. Tiie seals of all foreign tribunals, proceeding according to the laws of nar 
tions, pro?e themselves. id.ib,fL 

9. AUkr, as to fore^ manioipal trihunals. id t& ik 



FRAUDS^ (STATUTB OF.) 

1. There can be no other part performance of a contract for the sale of goods 
and chattels, to take such contract out of the statute^ but such as is ex- 
pressed in it Bruen 7. Astor^ 186 

2. Delivery of a bill of parcels, is not sufficient to take a case oat of the stat- 
ute. Smith y. Mason^ 226 

8. To make a delivery of goods available under the statute^ the vendee must 
acquiesce in the delivery and accept them. A. and «l 

4. An acceptance by a mere shop boy, out of the scope of his duty, is not 
obligatory on the vendee. Qk 

YXSSOB LSD YeNDBB, 



FREIGHT. 

1. There is no diiferenoe between passage-money and freight, th^ are gov- 
erned by the same rules of law in every par^cular. AdmW, Patkn t. 
Farkf 46 omt m. 

2. The jury may allow Interest on freight after a demand. Schiurtmai^ r. 
Wmera, 230 



GAa-LIGHT OOMPANT. 

1. Gas-light ooropanles, in lighting a city, are bound to supply pipes of saP 
flcient strength to stand all lawful uses which may be made of the puUis 
•treets through which they paas^ and are responsible fer all damages m- 
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■aUing from the breftkiog of the pipes in cooiequenoe of auoh use. Broicn 
Y. N, Y, Gaa-Light Company, 351 

2. Heavy piles of bricks from old buildings, sudden and mischievous con- 
cussions from the careless dumping of heavy building materials, may be- 
come an unlawful use, for which such company shall not be liabla t&. 

8. When pipes are broken, from any causd, and the company is notifled« and 
negligently delays repairing them, and damage ensues, the company is re- 
sponsible, ib. 

4. If a party has notice of the breach, and is aware of the danger, and heed- 
lessly encounters it, he is without remedy, altliough the company may 
have been remisa ib 

6. See note to this case, where the liability of Gas Companies is fhrther ex- 
amined, ib. 356, flk 



HAND-WRITINa. 

1. Of the evidence of hand-writing. Haakins v. Stuyveaant^ 134, n. AdnCa 
of Rogers v. Shaler, 149 

S. Comparison of hands not admissible as subsidiary testimony upon the 
dashmg of parol proof. ib. n, 

8. Comparison of hands admissible to prove the signature of a person long 
since dead. %b, n, 

4 Mr. Evans' remarks on proof by comparison of hands. ib, 

5. The hand- writing of a surveyor to an ancient survey, may be proved by a 
person who has become acquainted with such surveyor's hand-writing, by 
inspecting ancient surveys avowedly made by him. Jaickton ex dem. Kip 
y. Mturay, 143, n. 

6. After the band-writing of a party is in evidence, his band-writing to any 
other iostrument may be proved by caliicg any witness to compare the 
hand-writing proved with tliat to be proved, and to state his inference to 
the jury. Adm^e of Rogers v. Shaler, 149 

t. It is not necessary that the witness should have seen the party write ; « 
fixed correspondence by letter will entitle him to swear to his band-writ- 
ing, ib, ft. 

6. When the witness has seen the par^ write once^ comparison of hands, to 
letoacfa and strengtbsa his reooUection, admissible. tfe. 
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9. Bnumentkm of the States in which oompariwn of band-writiDg ii admit- 
ted or rejected. HsuOam v. S^ywBcmty 134^11.. 

10. Proof of hftod-writiDg to ancient docaments bj oompariaon. (Recent 
Boglish caaee.) Jdck»omY,Miiirraiy^ 146, il 

11. Bxceptiona atoted to the general role, excluding oompariaon of hand- 
writing^ and the aabjjeot diacoaaed. Adm'i of Boffera T. Shahr, 162, «. 



IGNORANCE OF THE LAW. 

.1. The difference between ignorance of Act and ignorance of law, and the 
eifect of eadi. MiUer ▼. Bdddey^ 91, ik 

See PmAL Statutebl 



ENSTTRANGE. 

1. Where a policy of ihsnnnce containa the aurvej dauae^ the anrvej ia « 
necesaary part of the preliminary prooC Baff y. Marine In», Co., 22 and ik 

2. Preliminary proof of interest and loes, where there ia no survey daoae^ 
oonaiata of the regialer, invoice and proteat «dL «& 

8. The survey is not ^oncluaive under the survey clause, unleaa it proceeds 
on the single ground that the veaael was unaound or rotten. id, «k 

4. An action for return <Gf premiums, on account of ahort interest, will not 
lie, if the plaintiflTa interest, to the extent insured, waa covered at any 
time during the voyage. Howkaid v. Com, Ins, Co^ 42 

6. The intereat of the inaored mi^ be proved by billa of sale^ bUls of lading, 
invoices, and proof that the geoda were on board, Aa ; and defidenciea in 
tbia species of proof, may be supplied by parol prooC A. n, 

6. Where there are several polioiea on the aame aubject, but on diO^rent 
rialcs, they cannot be taken into fsonsideration on a computation of ahort 
intereat, nor can there, for that purpose^ be an apportionment of premi- 
uma. t&. 42 

7. Insurers assume the contraband riak, when contraband articles are ex- 
pr o aaly named in the poUqr. ib, and n. 

8. General intelligence contained in a public gasette, and bearing upon the 
aubject matter of insurance, must be disclosed to the insurera, although 
they are snbsoribeni tosoch gaaette. Dicfonspn v. Com, bm. Oo^ 126 omdfL 



< 
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9. 1. polkgr on merchaadiEe will WTer a enrride. 2>Mplam^ t. Onu .ftift 
Oskt 167 

10. The ioaared are not boaad to disdoso the mtnre of tbo oirgo; it to tho 
dutj of the iiieoim to inquire iuto it 16. 

11. Goods stowed on deck, are not within a general polipj on goods, ib, n. 

13. What Icinds of propertj do not &J1 under the general denomination of 
goods in a polity. A. 

13. A ceaaion of property under aYmlicy has a retro-active effect, and vests 
tlie title to the propertj in tlie insurera, and to the prooeods, as an Incident 
up to the time of the peril, aa fully as If it had been tlie aubjeot of a bill 
of sale, and the inaurers maj bring an action for the propertj or the pro- 
ceedi^ in their own names. Umon Ina, Oo. of PhiL y. BumU, 176 

14. Where a vessel was captured bj the Trench, and recaptured bj the 
Britiah, and ves^l and cargo sold to pay the aalvage; the vessel having 
been bought in bj th«* former owiiens sod the proceeds of the cargo sent 
home in her. the agents abroad ciiarging commission on sucli transmis- 
sion, the insurers, to whom the cnrgo liad been abandoned, were held to 
be entitled to auch proceeds, deducting merelj suoli commissions, and the 
baliinoe of freiglit on the outward vojage remaining after dsduoting the 
salvage on the abip. ib. 



INTBRB8T. 

L The Jury maj allow intereat on flelgfat after a demand. Sektarmnan v. 
IfltiWr^ 380. 



JIJRT AND JUROB. 

1. Whether the jury leave the^ench or not, the plaintiff, bj not answering 
when called, maj preclude them from giving a verdict OwMingham^ «iir- 
vttfor, V. Jhrnean, 61 

3. Why plaintiff is non-suited ibr not appearing to receive the verdict of the 
joiyT ib. 61, ik 

8. In an action on the cass^ for a libel contained ha an address adopted, ftc., 
at a public meeting, a person present and acting at such meeting, cannot 
bo sworn as a Juror. Xew^v. Au^ 108 
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4k The rdazation of the rale^ as to qptatiaoa of {nterast^ hm aenr artaod- 
ed to jim»s. Ai u. 

5. The dUB^rant kind of ohalloDgefly aad tbo ouumer of dispoabig of ttieni at 
Nin Priua. • ib. n. 



LANDLORD AND TENANT. 

1. Where the property of a sab-tenant is distrained for rent due from 
immediate landlord, rent arrear, from such landlord, cannot be proYed by 
the production of an acooont between him and his immediate landlord. 
Oaatmo T. Walker, 339 

3. Irregnlarities in a distress may lay the foundation of a speoial aetioa for 
damages, but cannot defeat proceedings otherwise correct. A. 

3. The property of a boarder, qua hoarder, but not his stodc in trade in the 
bouse, is protected against seizure for the rent of the boarding boaae 
keeper. Al 

4. A clause in a lease, prohibiting a transfer to a sub-tenant^ In whole or in 
part, without a written permission from the landlord, does not extend to 
the granting of a mere privilege or right of way. A. 

5. If a landlord allows a door to be opened from a distinct building, so as to 
form a communication with the hall or entry of the premises demised by 
him to another party, and with the assent of such party, the hall or en- 
try becomes so &r common that the property of the tenant of the distinct 
building, in its transit from such building, through such hall, is not liable 
to seizure for the rent of such other party. A. 

6. flee also this subject commented on in the note to this case. Hk 346, n. 



LEGACY. 

L The history of the Jurisdiction of courts of common law over legacies. 
Dwxisse Y, Richaud, et ol, 190, a. 

3. What proceedings are neoessaiy, previous to commencing a salt at com- 
mon law, for a legacy. ib. 



LIBEL 

L If an addrew to the people, published by order of a meeting of ciUaens, 
3ad signed by the chairman, contains false and alandsrous charges against 
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ft oandidate at an election, an action on the case will lie against soch 
chairman. Lewis ▼. Few^ 102 



LIMITED PARTNERSHIP. 

1. Where a limited partnership has been properly ereated nnder tftestatutfv 
it is iooorrect to join the limited or special partner, with the general part- 
ner, in an action on a partnership obligation. FhStipa ▼. 8kmart et al, 

331 

3. The limited partner is not a party' to snoh oontract ib^ 

8. The special partner has no power to make contracts to bind the general 
partner. t& 

4. The Amd, when paid in, belongs to the general partner. A. 

6. When judgment is obtained agahist the general partner, an azeootion 
will bind this fund in his hands. iS. 



LOST DOCUMENT. 

1. The wife of a party to the record, is competent to prove to the court the 
loss of a written instrument out of her custody, preparatory to the ad* 
mission of secondary, eyidenoe of its contents. S/foor y. WM^ 334 

2. Statute (2 R, 8., see, 74, p. 406,) introduces a new nile^ in such case, in 
relation to the opposite parfy, who has a right to rebut A. 886| n. 



MASTER AND SERVANT. 

L In sn action on the case for enticing away a senrast^ the general rule of 
damages, is the value of the service during the time the servant has been 
in the defendsat's employ. Dubois v. AUen, 128 

2. But, in certain aggravated case% the jury may r give the whole value of 
the servant by way of damage. A. n, 

8. If a hired servant leaves the employ of the master, the new employer is 
not liable without notice ; the^master's remedy, in such oass^ is against the 
■ervaiit for damages. Jamea v. L$ Roy^ 168 and »• 
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KABRXAGK. 

1. Ck>-babitati<m and reputation, laffideDt jNnima>bete eridenoe of maniage. 
Baktr y. MetOer, 263 

8. llarriage at oommon law diacnaaed. A. 265, «. 

NUISANGB. 

1. Where a bulkhead at the aame time formed the aide of a atreet or public 
highway, it waa held, that an iocnmbrance of aueh bulkhead waa a pub- 
lic nuiaance. J^KrceU v. FMer, 310 

2. The keeper of a boarding-houae, whose boardera are driven away by the 
offensive amells from a livery atable set up in an acyacent house, mny 
maintain an action for a nuiaanoe agmnat the keeper of audi ataUe. Mot' 
ris V. Brower, H al, 368^ 

3. The landlord may be joined in auch action, if he leases, to such atable* 
keeper, a dwelling-house, to be converted into a stable, under such cii^ 
cumstancea as must have led to a reaaonable belief that such premisea 
might thereby beoome ft nuiaanoe. Ai 

4. The keeping of a livery stable in a populous dty, is a lawful pureuit; it 
may become a nuisance From its sttUHtion In relntion to adjoining premiaea 
and the manner in which it is conducted. A. 

6. If the jury find that it was so conducted titat it made the plaintUTa eo- 
joyment of his lilb or property, in the adjoining premiaei^ uncomfortable^ 
it is a nuiaanoe. A. 

6. See the subject of nuiaanoe^ and the responsibility of the landloid dia- 
cussed. . A. 310, ik 



PARENT AND CHILD. 

1. Where the parent must have known that the course of conduct allowed 
by him, between the defendant and hia daughter, would end in aeduction, 
he shall not be entitied to damagee for auch aeduction. Fletcher v. iSbi^ 
daU, 26t 

j# 

2. When the conduct of the daughter has been lewd, tiie plaintiflT Is only 

entitled to a atriot recompenae for the loaa of her aervice during preg^ 
nanpy. AioMtik 
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PATBNT. 

1. An old putent or gnmt, after • lapee of 160 jwn, win not be allowed to 
be located or exteoded bejond the actual and notorions poaaeaaloD and 
location of tlie (rnintee, eepeciallj when there is the all^btest evidence of 
adverse possession tor above tweotj years. Jaekion ex dan. Ktp r. iAr* 
ray, 148, %, 

2. Tn all cases of uncertainty in the looation of patent^ the partj It to be 
held to his actual location. A. 

PATUBirr. 

1. A bill fsmltted for the pajment of a precedent debt, if due diligence If 
not used in obtHining payment, or if due notice of dishonor is not given, 
will be a saUsfiictioQ of such debt. Ooppeft etakv. J^tweH 68 

1 If the receiving the note of a third' person is part of the original oo&trsflli 
it is an absolute pigment without reference to the qusstkm of laehei or 
DoL i^n, 

5. And whether the note was taken absolute^ as psTment or not^ Is a qaea* 
tion for tlie juij. H, 

\ 

9 

4. Tlie giving of a bond is not such a pajment as will sustain an aotlou Ibr 
money paid. Douglasa v. Waer^ 179, m 

i 

6. AUter ut $mlK as to a negotiable promlssoi/ note. ik 

6. How payment in debt or bond most be pleaded. XMifisIni t. Rmnaim, 

199,1k 



PBNAL 8TATUTB8. 

1. How fiir the abaence of intention to violate a penal statute is admiBBibi« 
Qum, Stmrgee r. MdUkmd, 108 

2. See the subject discussed in note. A. 809 

3. Practice under the revenue laws of the United States^ to remit on prooC 
tlie wisest course on tliis question, tU demb, ik 



4. Gross negligenoe may be equivalent in such onesi to an original criminal 
intent. tb. 810, «. 

26 
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6. In An action against a manager of a lotteiy, tbr the penalty nndei the id 
section of the Lottery Act^ it is enough to prove the defendant manager de 
facto^ Uie production of his oommiMton is nnnecessaiy. J%8 People t. 6U* 
hert, 261 

See BAmoNG Assogiatiovs. 



PLBADma 

1. Where no demand has been made of the maker, on aocoont of his abeenoa 
in a foreign country, the averment of presentment, Aa, in the ordioaiy 
form, is sufficient Oumminga v. Fisher^ 1 



% A special averment that the maker ooold not be fonnd, is mmeoesniy. 

3 The manner of declaring in trespass with a amtimumcb, JcnUmon ▼. 

PierjHmif 69^ 1L 

4. While the contract ia executory, the plaintiff must declare spedaDy, bat 
when it is executed he may declare generally. Johnson y. SmUh^ 81, m, 

5. In an action on the case^ for aedndng and harboring a servant^ the com* 
mori rule of damages is the ynlue of the service from the time of the aer- 
vani's departure, until the bringing of the action. Under certain circam- 
stances, dnmnges may be given to the flill value of the servant; but in 
such case, the special circumstances in aggravation must be averred in the 
declaration. Duiboia v. AUen, 128, m 

6. Where a note is made on the 7th January, 1808, and dated, by mistake, 
7th January, 1807, the plaintiff may declare upon ft according to its true 
date^ without any averment of the mistake. Fhamx Jbu, Oom, T. fFoldnt, 

172 

7. But perhaps the more prudent way is to dedare with a re/brenoe to the 
mistake. A. n. 



8. When it has no date, it is sufficient to say in the dedaration, that it 
made on the day it issoed. A. 

9. The plea of non-assumpsit, to an action by an administrator, admits the 
letters of administration as averred. Smith, Adm^s. v. Ludlow, 174 

10. So not guilty in trover by an administrator. A. n. 

11. So non est faetrnn In debt on bond by the aasupiee of a bankrapt, admits 

the assignment A. j 
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12. So non^anaiDpeit to an action, by overaeera of the poor, admits their 
character. SmWtt Adm^a v. Ludlow^ 174, n. 

13. Katter, in excuse of perf(Nrmance, must be expressly averred. Bruen 
etalY.Aator^ 185 

14. In declaring for a legacy under the statute, it is necessary to aver and 
prove^ that, at the time of the commencement of the action, tiie execu- 
tors had in their hands assets sufficient to pay the debts and legacies of 
the testator. Ihtcasae ▼. Bichaud, 190 n. 

16. Payment of interest must be pleaded in debt on bond. Livingston v. 
Bomainet 199 

16. Payment in debt on bond must be pleaded, and may be either ante dien\ 
ad dter/hf or post diem. ib. n. 

17. A plea of set-off is bad. tft. flw 

18. The defendant ia not bound to plead i more of a deed than makes for 
him. Denton et air, JBourSf ^ 241 

19. But when the part omitted qualifies the part pleaded, or is in the nature 
of a condition preoedcDt) if this is omitted, the plaintiff must pray oyer, 
enrol and demur. ib, n. 

m 

20. The plea of non eet faetumf puts the execution of the deed alone in ie- 
8ue. ' ib. 

21. A plea, puis darrein continuance of a matter in abatement, ia not a 
waiFer of the preceding pleas to the merits. Wood v. WTute, 306 

22 See also note. ib, 307 

28. Where a person employs another to make for him a certain number of 
•team boilers on a special contract, and, when they Hre inatie, refases to 
receive them, a reooveiy may be had oft the count for work, labor and 
materialg. Arraw&mUh t. ChOin, 327 

Eymmrci, 24. 



POWER. 

1. An authority, to execute an instrument under seal, must be itself under 
seal PurceU v. Potter, 310, t&. 311, n. 

2. A sealed demise, executed under a parol authority, does not preclude 
eridence of a parol deffllse^ if accompanied by oocupanpy. ib. 
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PRAGTIGK 

1. A notice to prodnoe a puper "on the trial " of a cause is safBdent, with- 
oat giving a new notice for eveiy saoceeding drcuit Oibnan r. Wakf 87 

3. What ahall be a taffiolent notice to prodaoe papers f ib. ik 

B. IT, after notice to produce papers, the party puts the paper out of his 
possession, he ought to apprize the opposite party of it, or thej shall still 
be considered under his controL «& 

A. Where the possesifion of the psper, by the defendant, Is one of the grier- 
aoces charged in the plaintifTs declaration, it is unnocessaiy to give any 
xrtber notice than the action ttseif impUea, Al 



I 



6. Challenges at Nisi Prim; their different kinds, and how disposed oC 
if ▼. /hff, 103, m 



6. Upon a demurrer to evidence^ the Jury empanneOed, may assess contin- 
gent damagesL A. 

*l. Proceedfngs on a demwrer to evidence. ib, 

Z, Proof of hspd-writing; how made. BoMm y. StuiffveMmt, 132, «» 

%. Whether (he mi^cfnder of eouuts may be taken advantage of at the trfaL 
Qwz, Ducaste y. Riehaudf 190 

to. In debt on bond, the plaintiff must issue his execution at his peril, fbr 
the sum actually due. If he leriea a larger sum, the court will rectify it 
on affidavit Livingston v. BonuUne, 199 

11. Where a witness resides in a neighboriag State, ftom whence a commi»> 
sion might be returned in a few dnys. ir bis testimony, debene esse^ is taken 
under an order of a judge with subh precipitaacy as not to afford tlie op- 
poaite party time for his^noss-examioation, it will not be allowed to be 
read at the trial Sayiford r. BurrdL, 184 

IS. Where a party neglects to subposna a witness, and relies upon his pro- 
mise to attend, the court will not put off the cause on account of his ab- 
•enoe. Frs^Umd ▼. Bovh^ 250 

13. Where a paper is in court, a notice at the trial, to produce it^ ia suffident 
Awm^ 2T3 

PacuBBKB TO Evnunrci^ 



IKDBX. 

PRESUMPTIOK. 

1» ▲ Baemorandani of an ogreement for the wle of land, is evidence <if a 
uui^ of title to ench and every piirt of aacli land, as well tiie part actu- 
ally occupied. as tliat not occupied; and after a long undisturbed pos- 
sessioa of part by the purchaser mentioned in such memoratidum, a deed 
conformable to such memorandum will be presumed. J<idt»on ex dan. 
Kip V. Jfurroy, 198 

S. When deed ooolbnnable to agreement may be presumed. Jackaon ▼. 
MufToy^ 147, fk 

PROTEST. 

1. The solemnity of a protest is unnecessary .in the case of a promissory 
note, or inland bill of exoliaoge. Cvrnnrngs ▼. Faikar^ 2. and n. 

1 In an action on a promissory note, the protest is no eridence "of tbe.fiict8 
oontained in it; they must be proved oJtuiuie." Hk 

3. The protest is essential to a recovery on a foreign bill of exchange pro- 
tested abroad, and is proof of the averment of presentment and protest 

4. But the protest of a foreign bill of exchange, when not protested abroad, 
is no proof par $e^ but the facts of presentment and protest must be proved 
In the same manner as if it were an inland bill, or promissory note. f6. n. 

BiLU OF BXCHAKOI AKD PBOMIflSOBT NOTfii; 11. 



BECITAI.. 

1. In 8 surety bond, the recital limits and controls the condition. Trades' 
maifa Bank v. Osbomf 300 

X JBffeot oi; generally, considered. A. 804, ik 



BBCOXJPBICENT. 

L Where the demands of both parties spring out of the same contract^ the 
de(bndant may fieorape. Schwtman v. WUhen, 234, n. Band v. Fkldirg^ 

120, fk 

1. The andeiit origia and modem application afrteaupemait commented on. 
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BBGISTEBi (SHIFB.) 

1. The registTj «r enrolment of a ship can nerer be eridenoe hr the own* 
en. TTeiMlMxer 0^ ol t. Boffeboom, 166, m 

"S. Nor oan 44 be evi<leDoe agtinet them, onlen eooompeoted by proot ■bow- 
ing U te ha?e been tbeir act Sk 

BBNT. 

1. Where lands weie sold under a decree of a Court of Chaooeiy, on the 
29th January, 1824, deed to be delwered, Aa, in ten daja. On the let 
February, 1825, the tenant paid hie rent to hia landlord ; and on the 9th 
Pebruitry, the purchaser paid the coneideration mon^ and took a deed 
from the mnater, dated 29th January, 1824. Held, that the payment, by 
the tenant^ was unauthorized, and he waa bound to pay again to the pur^ 
ohaaer. m/iiuig t. Stnd, %H 

SBAMESrS WAas& 

1. Upon breach of contract, seamen are entitled to wages until their retura 
borne. AdmWa t^PaiUn y. Ptirk^ 46t 

3. Where a yeasel, on a voyage, merely earns passage-money, and no rega* 
lar height;, iiovr lar seamen are entitled to their wagea t&. n, 

3. The master is not bo«nd to pay the seamen untfl the cargo is disohaiiged. 
Schi^fiidiia y. Earvey, 76| ik 

4. Where the wages of a seaman appear, by the shipping articles, eyidenoe 
of a ibrtlier oompensntion, by way of customary priytlegs^ cannot be re- 
oeiyed. Bogtrt y. Oawnanf 97 and ik 



SBDUGHON. 
See Pabirt ahd Child. 

8BT-0FJP. 

L ▲ Dotioe of seiKiff is xeqvirad k all esses; a plea of setoff is bad. Lkt* 
^tofi T. Rffmaim§, 199, «. 
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2. The differenoe between the Knglish statute of set-off, and that or the 
State of New York, considered. LvovngtUm v. BofMoiM^ 199, a. 

S. Piomlnory notes, purchased after a Toluotaiy assignment I7 an insolvent 
for the benefit of his creditors, cannot be set off in an action brought in 
the name of the Insolvent^ by snoh assignees, although the^aotes weie aol 
dae at the time of the purchase. BnQtriMak ▼. fi^tlqp^ 2C9^ %. 



SHERIFF. 

1. Where goods are levied on by the sheriff, and are carried eff bj a third 
person, and sold for their full value, and the proceeds received by .him, 
can the sheriff bring assumpsit^ or must he proceed in t ros p a ss or trover? 
WtsknitH^ tthenff^ v. Jacq^r^ 320 

2. Where such sale ean be considered the act of an ageatr sheriff may af- 
firm. A. 

8. Sheriff, by his levy, acquires a special property, but this ia limited in iia 
extent^ to the duty be has to perform. t5« 

m 

Al, When his possession is disturbed, his remedy is trespass or trover. ib, 

• 

6. Being bound, by the execution to sell, he must perform his dufy strictly, 
defendant being interested in such performance. <6. 



SHIPPINa ARTIGLEa 

L It is the duty of the master to produce the shipping article in evidence^ 
in suits with maiinenk 4T, n. 

2. Where the shipping artidee are in a foreign Admiralty Court in conse- 
quence of capture^ the mariner, after notice to the master to produce them, 
may give parol evidence of their oontentl A^lnCra cf PaUen v. iVirA, 46 

S. Shipph»g articles signed by an apprentice, an infant, who had mn away 
flrom his master's employ, are void, and consequently no forfeitnre arising 
nnder them can be ui^ged against such master, in an action for the amount 
earned by such apprentice. Jcmea v. £e Roy^ 159 

Sbamav^s Waois^ 4 
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SHIPS AND TBSSBL8. 

1. Delivery of a vnm\ conveys the title, the snle dilferinfr in no wiae from 
tfae sale of snj other ohatteL Wmtbmr HaLv, HoyAoom et oL, 16ft 

S. ▲ bill of sale is not eventlal to transfer the title to a Temtl A. 

3. lo the case of registered Tessels, a bill of sale reciting the registiy is re- 
qaisite, not lor the purpose of transferring the title, but for tfae purpose of 
secoriog her American cbaracter. «^* ik 

4. BiflTerence between the laws of Great Britain and of the United States in 
this particolar. *^* 

5. The builder's certiflcste of ownership of a vessel, in himself and several 
otliers, at lite time of her bunch, is no evidence of such fact against them. 
JkUmifer v. Cfrabtne, 366 oiitf ik 



8LAKDBR. 

1. The words, *' he will be a bankrupt in mx monthly** are actionable jwrae. 
JSw V. Fsfri$t 36 

X That words were spoken in the heat of passion, is motter in mitigation 
mere!/. Uk «. 

3. Under the general issue, the truth of the words spoken cannot be given 
in evidence in mitigation. id. tb. 



4. How &r testimony, short of a mitigation, may be offered in evidence un- 
der the general issue? id. ib, n, 

6. How far evidence of a general suspicion of s plsintiiTs habits and charac- 
ter may be offered In mitlgatton, under the general issue? Sjmnggtem 
T. FitH 252, emd n. 

6. Words used by an attorney, in detailing n statement of a case to a per- 
son to whom he applies to become security on the bringing of^a writ of 
error, are to be deemed made in the couree of Judicial proceedings^ and 
are privileged, ut $emb. BkaU v. Zante, 346 

1. What comrounioatlous shall be considered privileged? ib, n, 

8. For imputed slander, originating in judicial prooeedfaiga m eomi^ no ac- 
tion will lie. Ac 
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9. If the words, In Id in the deolnnitiofi, are not actionable, the defendant 
must demur, or move in arrest of judjriiient; he cannot avail himself of 
that ground at the trial Bhtnt t. Zunts^ 246, n. 

10. In slander, the plaintifiTs general character ia in issue. Springstan ▼. 
Field, S52aiitfik 



SLAVES. 

1. Previous to the statute, 8th April, 1801, sea 24^ ch. 188, a parol manu- 
mission was sufficient; but, since the passing of that Act, some oertifloate 
or instrument in wriiiug is neoessarj. KMetas v. Fleet^ 62, ik 

2. A manumission does not rest upon the principles of a contract depending 
on a conaideration. but is an act of benevolence, sanctioned bj the statute^ 
and made obligatory if in writing. «Sl 

3. Where a sum of money is paid in a neighboring State, to a master, upon 
the manumisaion of his slave, which slave immediately thereafter, and 
without knowing that she is free, binds herself by indenture to serve the 
person, so paying for lier, twelve yeflrs, and is thereupon brought into 
tills State: tiiis is an evasion of the statute prohibiting the importation of 
slaves. Dubcia v. AUm^ 128 

€k>vnuLOT, 2. — ^Etidbioi^ 9. 



TRESPASS. 

1. Where trespass is laid with a oontinniandoy the plaintilf may give evidence 
of diveta acts of trespass witliin the continuando ; but if he travels out of 
it, lie roust select one act and rest upon that JoraUmon v. PierporUf 69 

2. The day in trespass is immaterial ; a trespass before or after the day laid 
in the declaration may be proved, provided it was committed before action 
brought ib. n, 

8. Where a eontirtuando is abandoned, the dedtiacion is considered a general 
declaration in trespass. Al 

4. A peaceable entry into the house of another, for an illegal ^urpote, is a 
trespass. Oiimore v. Wale^ 8t 

6. Wliere the trespass amounts to a disseisin, the disseisee may have an ac- 
tion of trespass and recover bis damages for the fint entiy. without ao/ 
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i » gi wi% but after regren he may baTe an action of tNtpait 

tmuanda. Arden y. KemUt, IIS, %, 



& Where plaintiff's wharf bad encroached on defendant's water-lot, it 
held that tl>e plaintiff might go into evidence onder a eonUnuando, this 
being no disseisin. ib, 

I. In trespass for an encroachment on the plaintiff's water-lot hj the defend- 
ant's wljar( if the defendant claims title to the loeiu in quOf and the en- 
croacliroent is proved, and appears to have been oocaaioned by the defend- 
ant's wliHrf being originallj placed on a muddj bottom, the defendant is 
estopped from contending that the plaintiff oogbt to have brooght case 
and not trespass, «&. 112 

8. In an action of trespass, proof of payment of qoit-rents to the corpora- 
tion of tlie city by the plaintiff, is sufficient evidence of poaseasinn of m 
water-lot held under sach corporation. , A. IIS 

9. None but the person, who has title to the freehold, can compel the party 
in possession, to show his title to that possession. A. «. 

20. Any poascssion is sufficient ta maintain Irespaas against a wrong doer. 

II. A wrong doer cannot show title in a third person. A. 

II When an officer shaU become a treqMSser a5 miIm^ by violating his tnist 
VanBrwU t. Schmdt, Sit 



13. A person cannot become a tretpissor db mUiOf unlen he was impUoated 
in the first taking. A. a 

TRIAL. 

1. Whether the mi^oinder of counts can be taken advantage of at the triaL 
^iiOL Ducaeae y. BirJumd, 190 

2. If the words laid in the declaration are not actionable^ the defendant 
must demur, or move in arreat of judgment; he cannot avail hlmaelf of 

ground aft the trial Bkmt v. Zmbi, 246 



Dbwjbbib TO BYiDSiro& 

I 

TBOYBR. 

I. Storage of goods need not be tendered by the owner previooi to bringing 
an action of trover, where the storers dispute the right of po ss es s ion on a 
diffarant ground. Murray t. BooaeveH 1S8 and «• 
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S. The rale of daTAages in tmvef, fa ihe yalne of the article at tlie time of 
oonveraloD. Baldwin^ AdinW^ v Munmf et aL, - 2 1 4 

8. The Jtuy may also give damages for the detention. i& n. 

Plbadino, 10. 

TKTJST AND TRUSTEE. 

1. Where a trnst is created wKhoat the knowledge of cestui qw trtut, lie 
may alSrm it when it comes to liia knowledge, and enforce the tnint. Cun- 
ningham, survivor, v. Dujican, 61, u 

2. See this sa^jeot fuHy discussed in note 1, to this case. 68 



USAGE. 

1. A mere usage or custom cannot control the established principles of law. 
SchPsFeUn y, Hairvey, 16 

2. Commercial usage ; when and how far admissible to fix the interpreta- 
tion of contracts. ib. n. 

3. Contracts growing out of statutes, cannot be aiSected by usage. £ogwt 
T. Oauman, 97 «. 



USURY. 

1. Clear palpable usury is an indictable offence at common law. Connor r. 
Bradey, 13S 

2. Party taking usurious interest, compelled to testify by statute; but such 
testimony not to be used against him in a criminal suit ib, 137, n, 

4 



VENDOR AND VENDEE. 

4 

1. Upon a contract for the sale of sugars, the delivery of the export entry, 
is not a deltv^^ry of the Articles sold, within tiie meaning of the Slutute of 
Frauds. Johnson v. Smiih, 81 

8. Neither is the deliyery of samples, forming no part of the bulk sold. Ai 
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8. If anything remains to be done on the part of the aefler, as between him 
and the buyer before the article purchased can be delivered, such as 
weighing, Ac., a complete present right of property has not attached in 
the buyer. JbAnaon t. SmUh, 81, a. 

4. What species of symbolical deliyery will satisfy the statute. ib, 

i. The vendee may rescind a contract in the event of a total departure from 
it by the vendor. FMlMpe v. Bruce, 123 

4. Upon a contract to sell goods, when no credit is stipulated, the vendor 
has a lien, so tliat if the goods be actually delivered to the vendee, and 
upon demeiid tiien made, he refuses to pay, tlie property is not changed, 
and the vendor may lawfully repossess himselC Smith etal r. Mason, 

225, a. 

9. An auctioneer, in the course of his business, having received goods for^ 
sale at public auction, sold them and paid the proceeds to the party from 
whom lie received them. The property afterwards appearing to be stolen 
property, he was held liable to pay the value a second time to the right- 
ful owner. Carow v. Hofinan, 323 

6. He is bound also to pay the full value, and not merely the cum received 
at the sale. ib 

9. Payment innocently to the thief is no defence. tb. 

10. When there is sn agreement, on a sale of goods, that the vendee shall 
give notes, with an indorser, at 4 and 6 months, upon a demand of such 
notes and refusal, an action may be brought for breach of the special con- 
tract Johnson v. Smith, 81 

11. It makes no difference, in the application of the rule, whether defend- 
ant admits the existence of the contract and refuses or neglects to perform 
ft) or denies its existence entirely. ib. 82, n. 

18. Absolute delivery is presumptive evidence of a waiver of all conditions 
by vendor. SaUey v. MtuoH, 229, n. 

» 

13. It is not necessary, in order to make a delivery conditional, that it 

ahould be so declared in express terma ib. 

14. A conditional delivery may be inferred from the circumstances of the 
case. A 

fiUPS AND yBB8BL8.~-FBAn])6^ StATUTI Of.— Ck>KTBAOr, 4. 
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VOLUNTARY COURTKST. 

1. If a man humanely beatowa liia labor and even riaka hia life, in Tolnnta- 
rilj aiding lo preaerve liia neiglibor'a propertj, the aervice ia gratuitoua, 
and fbrma no ground of action. Schureman t. WitkerSf 232, n. 



WITNES& 

1. An indomer of a promlMory note ia not competent to prove a Terhal 
aKTeement, chnnging the legal liabilitiea of the partiea to the note. Oumf 
minga v. Fiftkar^ ' 1 

2. A partj to negotiable paper can never give teatimon/ to invalidate the 
paper he haa aigned, and thia ia a general rule^ and not confined to canea 
of turpitude merely. id,ib,n, 

8. But a party to a note ia a competent witneaa to ahow it paid. ib, n. 

4 What ia meant by examining a witneaa on hia voir dire. Wdden v. Buck, 

16, fi. 

'6. Tntereat in a witneaa may be eatabliahed by proof, or by the examination 
of the witneaa himaelf, but the party examining ia bound to elect id. ib. 

B. After a witneaa haa been examined on hia voir dire, hia intcreat cannot 
be proved by witneaaeai ib, 

7. A mere naked truatee without intereat, ia a competent witneaa. Mamr. 
Ntwsoiif 18 

8. Where a debtor haa asaigned hia property to A for hia benefit, and the 
benefit of hia other creditora, A. may execute a releaae to tlie debtor of 
all hia intereat in the fund, and tima become a competent witneaa. ib. It 

9. Where the intereat ia atrictly formal and the witneaa cannot be benefit- 
ted or injured by the CQurae of the cauae, he ia competent id.tb.fk 

10. How a witneaa may be releaaed at the trial. id. ib, n. 

11. A witneaa' liability for coata of auit muat be proved, otherwiae than by 
bia own confeaaion, in order to render him incompetent ib. 18 

12. When a peraon makea himaelf a party in intereat, after a plaintiflTor de- 
fendant haa an intereat in hia teatimony, lie cannot, by thia, deprive the 
plaintiff or defendant of the benefit of hia testimony. ib. n. 



414 INDBZ. 

13. Where a mere offer has been made to proTe a witness interested, be 
may still be examined on Iiia voif dire, when the testimony offered has 

! been overruled. Main y. Newaottf 18 

14. Where a witness shows his interest on his vcnr d^ arising under a 
sealed instrument^ and by parol shows it at the same time dischaiged, be 
is a good witness. Ihnning and Brown y, Myen et ol, 65 

16. The examination of a witness upon his voir diret being upon matter col- 
lateral to the issue^ is not bound down by the same strict rules which 
govern an examination in chieC id. n. 

16. Where the plaintiff having filed a bill in Chancery for a divorce, cauu 
aduUerii, suborned a witness to prove the fact, and upon discovery of this 
subornation, witlidrew his bill and filed another, charging adultery with 
another person ; these facts cannot be given in evidence to impeach the 
credibility of a witness, produced to prove such second fact of adultery. 
Jhe y, Boe, 109 

17. In an action on a promissory note, a witness who is the real plainttfTia 
interest) may be called and examined by the defendant Oonnor v. Brc^ 
dey, 135 

18. A witneu how far bound to answer questions, which may subject him 
to a civil injury. id.ib,andfL 

Id. A witness who has been interested in the whole progress of a transac- 
tion, may decline answering whether it was usurious or not i(- 

SO. A witness cannot be compelled to disclose any confidential communica- 
tion made to him as counsel, in any cause then actually commenced, or 
expected to be commenced. Mclhvish etoL y. Denning^ 155 

21. But terras of compromise, ofiered by him to the creditors of his client, 
are not confidential, and must be disclosed. t&. 

22. When a person signs the name of a firm to negotiable paper, and his 
authority to do so is, at the trial, put on the ground of his being a part- 
ner, a person holding similar paper «is a competent witness for plaiDtiff. 
Steinbrenner v. Ibster et ol, 286 

S3. Sed, dub, y. n., 288 

24. The wife of a party to the record, is competent to prove to the court, 
the 1()88 of a written instrument out of her custody, prepanttoiy to the ad- 
mission of secondary proof of its contents. Secor v. WAb^ 334 
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iitn^k S5. The opposita party may then be received to rebut such prooC Seeor t. 

26. A party to negotiable paper is a competeDt witneea to prove UlegaUtf 
inydii in ita IbrmatioD. (OvemiXXn^ Baker y, Arnold.) OummingBy. Fwher^ XAjH, 



\ 27. Turpitude in the witness in such case, goes to his credibility with the 
jury. tft. 

Montter* 

!t nki 1^ 28. The refined distinction of the law on this subject, snpersoded by the 
jj, Code of Frooedure. Moan y. NtHMon^ IS*, %, 

adoiterf*^ 
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